
Who is subject to estate recovery 
and in what amounts?

Whether the state can enforce its estate recovery claim against 
a particular decedent will depend on when the decedent died 
and when he or she began receiving Medicaid benefits that could 
be subject to estate recovery.

The Michigan statute states:

The Michigan medicaid estate recovery program shall only apply 
to medical assistance recipients who began receiving Medicaid 
long-term care services after the effective date of the amendatory 
act that added this section.9

The Bridges Eligibility Manual 400, page 10, currently reads 
as follows:

MA Only

The federal government requires Medicaid to recover money that 
it paid for services from the estates of Medicaid beneficiaries who 
have died. Medicaid will only recover the amount Medicaid paid 
for a beneficiary. This is estate recovery. The state will not seek 
recovery of certain Medicare cost-sharing benefits; see BAM 120, 
DCH/DHS Coordination.10
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Medicaid Estate 
Recovery Update 
What You Need to Know Now

T he term “estate recovery” refers to the provisions of fed
eral law requiring states to attempt to recover payments 
made to healthcare providers on behalf of a Medicaid 

recipient from the recipient’s estate after his or her death.1 Under 
the federal statute, states are required to seek recovery for Medi
caid payments for nursing home services, home and community
based services, and related hospital and prescription drug services 
from the estate of a deceased recipient who was age 55 or older 
when the assistance was received,2 as well as Medicaid payments 
on behalf of recipients of any age who are determined to be “per
manently institutionalized.”3 The federal statute permits the state 
to expand estate recovery beyond those services “at the option of 
the State.”4 Estate recovery is limited to the amounts paid by Medi
caid for services received by the individual.

In 2007, Michigan passed Public Act 74,5 allowing the state to 
implement an estate recovery program. By its terms, however, 
Michigan’s estate recovery program, while codified on Septem
ber 30, 2007, could not be implemented until the federal govern
ment had approved the plan.6 This did not occur until May 23, 
2011 (with an effective date retroactive to July 1, 20107), and the 
revised Department of Human Services Bridges Eligibility Man
ual 400 was issued with a date of July 1, 2011, outlining for the 
first time how the state intended to assert estate recovery claims.8



Should a probate estate be opened?

If the total amount of all creditor claims, including the estate 
recovery claim, is more than the value of the assets, it may not be 
worth beginning probate. However, because of limitations placed 
on estate recovery claims, the best choice may be to open the pro
bate estate and challenge the state’s claim if it is filed. The attorney 
must also keep in mind that all claims will be barred after three 
years from the date of the decedent’s death.21 Therefore, before 
any probate documents are filed, the attorney must determine 
whether the decedent had received Medicaid benefits of any type 
after July 1, 2010; if so, further investigation will be needed.

Notice to creditors applies to estate recovery claims

After a probate estate is opened, a personal representative must 
publish a notice advising estate creditors to present their claims 
within four months unless notice has already been given.22 Addi
tionally, a copy of the notice or a similar notice must be sent to each 
estate creditor “known” to the personal representative at the time 
of publication or during the four months following publication.23

The Michigan Department of Community Health has claimed 
in probate court that the state became a known creditor on Sep
tember 30, 2007, for all “recoverable” Medicaid benefits paid after 
that date because that is when Michigan’s estate recovery statute 
was given legislative effect.24 However, the program was not actu
ally implemented until July 1, 2011, when the new Bridges Eligibil
ity Manual 400 was issued.25 Because of this delay, at least some 
probate courts have held that the state was not a known creditor 
before July 1, 2011.26 However, as more time goes by, this nuance 
will be of limited utility.

In any case, simply because the decedent was covered by 
Medicaid in some manner does not automatically cause the state 
to be a known creditor. If the decedent was over age 55 and re
ceiving Medicaid benefits for longterm care at the time of death 
(on or after July 1, 2011), the state should be considered at least 
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The Department of Human Services Bridges Administrative 
Manual 120, page 7, provides:

For individuals who received medical assistance at age 55 or older, 
recovery is made from the individual’s estate for all services cov
ered by the Michigan Medicaid program with dates of serv
ice on or after July 1, 2010, except Medicaid cost sharing. To 
be subject to estate recovery, a person over 55 must have begun 
receiving long-term care services after September 30, 2007. If a 
beneficiary over the age of 55 began receiving long-term care serv-
ices prior to September 30, 2007, and there was a break in cover
age and a new eligibility period began any time after September 
30, 2007, the Medicaid recipient will be deemed to have begun 
receiving long-term care after September 30, 2007 and therefore be 
subject to recovery.11 [Emphasis added.]

This wording appears to mean that Medicaid services received 
before July 1, 2010, are not subject to estate recovery, even if the 
individual began receiving the services after September 30, 2007—
and indeed, that is how the state filed its claim in at least one 
case.12 In addition, the statute specifically states that Michigan’s 
estate recovery applies only to “medical assistance recipients who 
began receiving medicaid longterm care services after the effec
tive date” of our act13 and does not mention anything about a 
“break in coverage.” As a result, that portion of the Bridges Admin
istrative Manual 120 may not be enforceable against the estate of 
a decedent who began receiving Medicaid services before Septem
ber 30, 2007, but who subsequently had a “break in coverage.”

The Michigan statute states that “the department of community 
health shall establish and operate the Michigan medicaid estate 
recovery program to comply with requirements contained in sec
tion 1917 of title XIX.”14 Our estate recovery statute says nothing 
about expanding estate recovery beyond the federally required 
nursing facility services, home and communitybased services, 
and related hospital and prescription drug services.15 As a result, 
our estate recovery statute can be interpreted as not allowing the 
state to file claims for any Medicaidpaid services beyond what is 
federally required.

Therefore, the proper amount of the claim depends not only 
on when the longterm care began, but also which services were 
received after July 1, 2010, and which services the state includes 
in its estate recovery claim. If the state does not provide that 
information, the validity of the claim should be questioned.

Which assets are subject to estate recovery?

At a minimum, the federal statute requires that the term “estate” 
from which estate recovery can be made “shall include all real 
and personal property and other assets included within the indi
vidual’s estate, as defined for purposes of State probate law.. . .”16 
Michigan adopted the minimum requirement and limited estate 
recovery to assets subject to our probate proceedings under Arti
cle III of Michigan’s Estates and Protected Individuals Code.17

Assets held in a revocable trust and assets that pass upon death 
outside of the probate estate are not subject to estate recovery.18 
In addition, the state may not charge interest on estate recovery 
claims,19 and TEFRA liens are prohibited.20

FAST FACTS

The possibility of an estate recovery 
claim by the state of Michigan must be 
analyzed before the probate estate  
is opened.

If the decedent received Medicaid-paid 
medical assistance, the state may be  
a known creditor, but that does not 
necessarily mean the state can collect  
on its claim.

Estate recovery procedure in Michigan  
is still evolving, and the state’s 
pronouncements do not always comply 
with the statute.
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allowed the recipient to live at home, or a sibling with an equity 
interest in the home who resided there for at least one year imme
diately before the nursing facility admission.33 As with the limita
tion on estate recovery noted in the preceding paragraph, this 
is a statutory prohibition against the state’s ability to assert an 
estate recovery claim.

Under Michigan’s system, the existence of any of these circum
stances could be an absolute defense to an estate recovery claim; 
however, at the time of this writing, there are no known probate 
court decisions in which this situation has arisen. The state’s inter
pretation of these provisions is that its claim is only deferred.34

Whether a hardship exemption applies

MCL 400.112g(3)(e) requires the Department of Community 
Health to develop criteria for determining when an estate is ex
empt from recovery because of hardship, and defines certain 
circumstances that must be included within the definition of 
hardship: an exemption for the portion of the homestead that is 
equal to or less than 50 percent of the average price of a home 
in the county in which the homestead is located as of the date of 
the person’s death, and an exemption of the portion of the estate 
that is a primary incomeproducing asset of survivors including, 
but not limited to, a family farm or business. However, the Depart
ment of Community Health “criteria” does not follow the require
ments of our statute.

Contrary to the mandatory requirements of MCL 400.112g(3)(e), 
the Bridges Administrative Manual 120 asserts that a hardship 
waiver “may exist” if certain requirements are met, including a 
“means test” that is not included in the statute, but which the De
partment of Community Health now imposes on all undue hard
ship exemptions. Also, even though MCL 400.112g(3)(e) specifi
cally refers to “the estates of medical assistance recipients,” the 
Bridges Administrative Manual states that the undue hardship 
exemption applies to the appli cant only and not the estate gener
ally, and all waivers are temporary and expire when the qualify
ing condition for the waiver no longer exists.35

Under the Bridges Administrative Manual 120, an applicant sat
isfies the means test only if total household income is less than 
200 percent of the poverty level for a household of the same size, 
and total household resources do not exceed $10,000. The De
partment of Community Health defines resources to mean an in
dividual’s cash and any other personal and real property. This 
criteria was first published in the May 1, 2012, Bridges Adminis
trative Manual 120.

According to the manual, an undue hardship may exist when 
one or more of the following is true:

• The estate subject to recovery is the sole incomeproducing 
asset of the survivors (not “primary incomeproducing as
set” as stated in the statute).

• The estate subject to recovery is a residence valued at 50 
percent or less of the average price of homes in the county 
where it is located (not “exemption for the portion of the 
value of the. . .homestead that is equal to or less than 50 

When recovery is prohibited

As required by federal law,31 the Bridges Administrative Man
ual 120 provides that estate “[r]ecovery of medical assistance will 
be made only after the death of the individual’s surviving spouse, 
and only when the individual has no surviving child who is either 
under age 21, blind, or disabled.”32 This prohibition applies regard
less of whether the spouse or child is living in the home. Since 
claims against a decedent’s estate must be presented within four 
months of publication, the state could be considered to be pro
hibited from filing an estate recovery claim if the decedent left 
either a surviving spouse or a surviving child who is under age 21, 
blind, or disabled.

In addition, no recovery against the home can occur if any of 
the following persons reside there: a spouse, a child under age 21, 
a blind or disabled child of any age, a “caretaker relative” who 
resided there for at least two years immediately before the recip
ient’s admission to the nursing facility and provided care that 

a potential creditor and should be sent direct notice pursuant to 
MCR 5.208(B). Other circumstances may not be so clear. The at
torney should always inquire about whether the decedent was 
receiving some type of Medicaid and, if so, when and what sort 
of medical assistance.

Required notices to the decedent

Whether the decedent had received the statutorily required no
tices27 from the Department of Community Health is another sig
nificant issue. Several probate courts have held that the state can
not enforce recovery claims against the estate of a decedent who 
did not receive the notices required by the Michigan statute.28

Priority of the estate recovery claim

State law establishes the priority of the Medicaid debt owed by 
the deceased recipient’s estate relative to the estate’s other debts.29 
Michigan gives its estate recovery claim lower priority than the 
costs and expenses of administration, reasonable funeral and 
burial expenses, and the statutory allowances.30

The Bridges Administrative Manual 
states that the undue hardship 
exemption applies to the appli cant  
only and not the estate generally,  
and all waivers are temporary and 
expire when the qualifying condition 
for the waiver no longer exists.
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percent of the average price of a home in the county...” as 
stated in the statute).

• The “state’s recovery of decedent’s estate would cause a 
surviving heir to become or remain eligible for Medicaid.”

Also per the manual, “an applicant must file the application 
with the department not later than 60 days from the date the de
partment sends the Notice of Intent to the personal representative 
or estate contact” to secure a hardship waiver.36 However, as noted 
above, the statute refers to the statutory exemptions as applying 
to the estate, and Michigan’s estate recovery procedure requires 
the state to file a claim against the probate estate. This raises the 
question of how the probate estate can be bound by an admin
istrative requirement imposed on the decedent’s family that is 
outside the statutory probate court claims procedure.

The dust has not settled on estate recovery

In the less than three years since implementing estate recov
ery, Michigan has changed its collection procedure as well as its 
interpretations of the various exemptions and hardships. This is 
likely to continue, particularly as more court decisions are issued. 
Estate recovery is not only a complex issue, but an everchanging 
one. Attorneys who do not regularly handle estate recovery claims 
should consult with those who do, before attempting to deal with 
such claims. n
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