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he Task Force on the Role of
the State Bar of Michigan sub-
mitted its report to the Michi-

T

2014.! Both the task force and its report were

gan Supreme Court on June 3,

products of the Michigan Supreme Court’s
February 13, 2014 order, which charged the
task force with “determinling] whether the
State Bar duties and functions could be ac-
complished in a means less intrusive upon
the First Amendment rights of objecting
attorneys.” It was directed to keep in mind
“the importance of protecting the public
through regulating the legal profession and
how this goal can be balanced with attor-
neys’ First Amendment rights.”?

The report documents the overwhelm-
ing support among Michigan lawyers for
maintaining a unified bar and identifies the
multiple bar programs that provide benefits
to the members and the public.

You might think that, as State Bar presi-
dent, I would be pleased that the task force
supported a mandatory bar. But I'm not. The
task force proposed what I view as draco-
nian restrictions and procedures. Indeed,
the “concerns” the task force expresses are
so divorced from legal precedent that the
task force abandons the actual rule of the

The views expressed in the President’s
Page, as well as other expressions of opin-
ions published in the Bar Journal from time
to time, do not necessarily state or reflect
the official position of the State Bar of Michi-
gan, nor does their publication constitute an
endorsement of the views expressed. They
are the opinions of the authors and are in-
tended not to end discussion, but to stimu-
late thought about significant issues affect-
ing the legal profession, the making of laws,
and the adjudication of disputes.

controlling Supreme Court opinion—Keller
v California‘*—and opts for an interpreta-
tion no other bar in the country has recog-
nized and Keller did not contemplate.

If the Court accepts the task force’s rec-
ommendation to use a “strict interpretation”
of Keller, it will prevent the State Bar from
doing what it’s supposed to do: serve the
public. Under the task force’s strict inter-
pretation, lawyers would still be required
to join the bar—but the State Bar would be
able to address few, if any, of the issues on
which its input might actually be helpful. The
task force’s proposal would leave a manda-
tory bar—but silence it almost entirely.

The backstory

Let’s step back. If you're new to these
pages, the task force report was generated
because the State Bar wrote a letter to Sec-
retary of State Ruth Johnson late last sum-
mer asking her to eliminate issue ads in ju-
dicial campaigns. She proposed a new rule
that would have required full disclosures in
all elections, not just judicial elections (even
though the State Bar’s advocacy was limited
to judicial elections).

At least one member of the bar thought
the letter to Secretary Johnson was an “ideo-
logical stance” that stepped beyond the
boundaries of permissible advocacy under
Keller® But see the Opinion and Dissent
pages of the June 2014 Michigan Bar Jour-
nal in which three bar members forcefully
set forth that the State Bar’s advocacy was
well within Keller” And even before that,
Greg McNeilly, a representative of the Michi-
gan Freedom Fund, opined that the State
Bar was taking an “ideological position” and
was impinging on its members’ First Amend-
ment rights.

Shortly after McNeilly made his remarks,
a state legislator introduced a bill® designed
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to eliminate the mandatory bar. My opinion
then and now is that this opposition and the
proposed legislation had nothing to do with
lawyers’ rights; they were designed to pun-
ish the State Bar for opposing secret fund-
ing in judicial campaigns.

Creation of the task force

In response to this new legislation, the
State Bar asked the Michigan Supreme
Court—the entity constitutionally charged
with oversight of the legal profession in
Michigan’—to initiate a review of how the
State Bar operates within the framework
of Keller. The Court responded by creating
the task force.

In my view, the court order creating the
task force presumes that the State Bar was
being intrusive—and this presumption may
have shaped the task force’s subsequent rec-
ommendations. Yet the Court never identi-
fied the offending activities or explained
how they may have intruded upon First
Amendment rights.

Certainly, caselaw provides little insight
into what the Court may have had in mind.
Since the Supreme Court’s 1993 Keller order
more than 20 years ago, there have been
only two formal Keller challenges from mem-
bers of the bar who thought that an activ-
ity of the State Bar intruded on their First
Amendment rights. And neither challenge
resulted in a finding that the State Bar had
actually violated their rights.

The task force's report

Now back to the task force’s report. The
task force notes toward the outset that “a
clear majority” of those providing written
and public comments “supported the con-
tinuation of the mandatory state bar.”'® Every
single State Bar section and every local bar



association that provided the task force with
feedback also supported a mandatory bar."
After listing the many programs and re-
sources maintained by the State Bar and the
corresponding costs, the task force wrote:
“[T]he State Bar delivers a variety of services
to the public at no cost to the taxpayers and
provides benefits to its members that would
not be available on the same scale or qual-
ity, if at all, through a voluntary bar.”*?

But what to do about the supposed First
Amendment concerns the Supreme Court
noted (albeit without explanation or legal
support) in its charge to the task force?

Although the vast majority of the task
force concluded that the “State Bar’s advo-
cacy within the executive and legislative
branches is essential to its core mission™?
the panel recommended the State Bar only
be permitted to continue its advocacy within
the executive and legislative branches sub-
ject to a new procedure and a new, Keller-
focused oversight.

But the task force’s Keller isn't the Keller
authored by the United States Supreme Court.
It is what the task force calls a “strict inter-
pretation” of Keller'"—one the task force ad-
mits no other bar association in the country
has adopted. In the task force’s words, they
propose “a more rigorous standard...that
would go beyond the safeguards imposed
on any of the mandatory state bars that en-
gage in legislative advocacy.”®

Of course the task force never explains
what exactly it means by “strict interpreta-
tion” or how that interpretation corresponds
to an “accurate interpretation.” Justice Sca-
lia was right when he wrote, “A text should
not be construed strictly, and it should not
be construed leniently; it should be con-
strued reasonably, to contain all that it fairly
means.”'® Unfortunately, the task force re-
jected a reasonable interpretation of Keller
for a “strict” one.

The Keller panel proposal

The task force’s strict interpretation pro-
vides that, before the State Bar can even
consider an issue, the issue must be vetted
by an independent Keller panel.”

I was one of approximately 30 people
who testified to the task force on May 2,
2014. During my testimony, I acknowledged

that the State Bar could do a better job
identifying our reasons for concluding that
a piece of legislation was or was not Keller-
permissible. I also acknowledged we could
do a better job of publishing our analysis
and providing the analysis to members so
they could offer a dissent if they thought
one was necessary. Consequently, I under-
stand and accept the task force’s recommen-
dations about what the State Bar should do
when considering a position on legislation.

But the proposed Keller panel is a dif-
ferent matter. The panel would be com-
prised of seven members: two appointed by
the Board of Commissioners, two appointed
by the Representative Assembly, two ap-
pointed by the Supreme Court, and one
appointed jointly by the Supreme Court and
the Board of Commissioners. It is to have
“exclusive” responsibility to determine the
Keller-permissibility of issues on which State
Bar advocacy is proposed. Five of the seven
panel members would need to vote for an
issue to be considered Keller-permissible
and eligible for further consideration by the
Board of Commissioners.

The task force doesn’t explain why we
need an “independent panel,” and the ra-
tionale certainly isn’t obvious. Our Supreme
Court has been issuing directives since Falk
v State Bar of Michigan, the most recent be-
ing Administrative Order 2004-1."® The State
Bar has always complied with the Court’s di-
rectives. There’s no reason for the task force
to doubt that the Board of Commissioners
and the Representative Assembly will con-
tinue doing what they have been doing for
more than 30 years. And there certainly is
no need for a supermajority vote before a
matter is deemed Keller-permissible."”

Even if there were a compelling case for
this independent panel**—and, if there is,
the task force didn’t make it—there’s no ba-
sis for the new Keller administrative order
the task force proposes. This proposal states:

a) The order should specifically provide that the
following are Keller-permissible:

i. positions on legislation, policies, or initia-
tive that regulate or directly affect the reg-
ulation of the legal profession

ii. positions on legislation, policies, or initia-
tive that improve or diminish the quality
of legal services, such as by providing or
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impeding legal services for the poor or dis-
advantaged, or by affecting the delivery of
legal services by lawyers, other legal serv-
ice providers, or the courts

iii. the provision of technical expertise at the
joint request of the Speaker and Minority
Leader, the Senate Majority and Minority
Leaders, or a Committee Chair and Mi-
nority Vice Chair of the Committee to
which the legislation has been referred

b) The order should specifically identify the

following as impermissible areas for State

Bar advocacy:

i. Ballot issues

ii. Election law

iii. Judicial selection

iv. Issues that are perceived to be associated
with one party or candidate, and endorse-
ments of candidates

v. Matters that are primarily intended to per-
sonally benefit lawyers, law firms, or judges

vi. Issues that are perceived to be divisive

within the bar membership.?!!

None of this, of course, is required by Keller.
And, in my view, adopting this list of “for-
bidden issues” would create a new State Bar
that is incapable of serving the public.

Our past sins

The most troubling aspect of the report
(and what appears to have driven the strict
interpretation) is its reference to supposed
incidents “of the Bar promoting or opposing
legislation that falls outside a strict reading
of Keller”* Of course, when the State Bar
was considering the various pieces of legis-
lation that the task force identifies, we were
not guided by a strict interpretation of Keller,
as the task force now proposes—a process
“intended to go beyond the safeguards im-
posed on any other mandatory bar that
engages in legislative advocacy.” We were
guided by the text of Keller itself.

One of the issues the task force com-
plains about is the State Bar’s opposition to
legislation that, if adopted, would have al-
lowed trial courts to award costs and actual
attorney fees to a prevailing party in an ac-
tion against the Department of Environmen-
tal Quality.? We opposed the legislation for
three reasons: (1) we thought it affected ac-
cess to justice, (2) it violated the American
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Rule, and (3) it impacted a court’s discre-
tion to determine appropriate sanctions on
a case-by-case basis.

The task force’s concern about the State
Bar’s position on this legislation is impos-
sible to square with Keller. We were talking
about access to justice and preserving judi-
cial discretion. That may be beyond the task
force’s strict interpretation, but it certainly
isn’'t beyond Keller itself.

The task force also complains about the
State Bar basing its positions on “attenu-
ated, speculative reasoning.”** Of course, it
doesn’t identify specific matters where the
State Bar used “attenuated, speculative rea-
soning.” I suspect this criticism is aimed at
the Bar’s position on campaign finance in
judicial elections. Apparently, the task force
believes we were only speculating about
dark money diminishing public confidence
in the court system.”

In my view, the task force veers com-
pletely off the rails when it criticizes the
State Bar for opposing a proposed sales
tax on legal services. The report states that
the Bar opposed this legislation primarily
because of our economic self-interests.?
But our clients would have paid this sales
tax, not us. The Bar opposed this tax be-
cause it would have had a negative im-
pact on access to legal services. We pointed
out that most people who obtain legal serv-
ices do so because they have to—e.g.,
they've been sued for divorce, cited for
speeding, embroiled in a dispute with a
neighbor, or forced to deal with an ailing or
dying parent.

I ask you to read the State Bar’s position
and then decide whether taking such a po-
sition is an example of the Bar improperly
imposing on members’ First Amendment
rights and violating Keller. Then consider
what will happen if the task force’s recom-
mendations are accepted. We will no longer
be able to speak up when the legislature
again needs money and fails to consider
the impact that taxing legal services will
have on the most at-risk and underprivi-
leged members of our society.

The task force’s forbidden issues

Now go back to the list of “forbidden is-
sues” and ask yourself what exactly the State

Bar will be able to address under the task
force’s strict interpretation of Keller. It would
be precluded from taking a position on leg-
islation “perceived” to be associated with
one party or candidate. Perceived by whom?
The task force’s use of passive voice makes
these forbidden issues almost incomprehen-
sible (someone please contact Bryan Gar-
ner). Does this perception have to be rea-
sonable? What if an issue is associated with
both parties? What exactly does “associated”
mean, for that matter? Does one person’s
perception suffice?

Moreover, exactly how “divisive” must
an issue be? In my experience, lawyers are
peerless in their capacity to disagree about
anything and everything. Yet, according to
the task force’s proposal, any “perception”
of “divisiveness” is enough to silence the
State Bar.

According to the task force’s strict inter-
pretation of Keller, the State Bar would have
to stand mute if:

e The legislature proposed banning un-
employed people from sitting on juries
in employment cases or banning nurses
and healthcare workers in medical mal-
practice cases

e The legislature enacted a statute stating
that only judges appointed by the gov-
ernor can hear cases on the Court of
Claims docket

e The Bar wanted to rate candidates for
judicial positions

e One of the political parties championed
a constitutional amendment that would
require all medical malpractice cases to
be arbitrated by medical practitioners or
all claims by union employees to be ar-
bitrated by union members

e The legislature proposed changing the
governance of the legal profession itself

And don’t think that any of these exam-
ples are speculative. I can’t recall a legisla-
tive session where there wasn't some pro-
posal that, if adopted, would have limited
a court’s discretion or dictated how a court
must decide a case or sanction.

We are in the legal business, and legal
issues are often of significant interest to
political parties or candidates. Because any

perceived political question makes a matter
off limits under the task force’s strict inter-
pretation of Keller, the State Bar could com-
ment only on the most mundane and un-
controversial matters. In other words, we
could offer input only when our input wasn't
needed at all.

Henry Ford is purported to have said
that a customer could purchase a Model T
in any color—as long as it was black. That,
in essence, is the task force’s position: the
State Bar can weigh in on any issue as long
as its input is worthless.

Other problematic
recommendations

There are other issues created by the task
force’s recommendations. For example, the
task force recommended an amendment to
Rule 1 of the rules concerning the State Bar
that strikes the language that the State Bar
should act “in promoting the interests of the
legal profession in this State.”®” In case you
don’t understand the significance of elimi-
nating that language, it means we would be
required to pay a fee to an organization that
can’t and won’t promote what we do.

The task force also recommends changes
to the Representative Assembly governance,
striking the language from Rule 6, Section 1
of the rules concerning the State Bar, which
makes the Representative Assembly the fi-
nal policymaking body of the Bar.?® There
are also significant proposed changes to the
way the sections can advocate, including a
requirement that sections change their names
if they intend to advocate.” Perhaps one of
the more disturbing recommended changes
would require a formal Keller analysis dur-
ing the budgeting process for judicial initia-
tive programs.®

Professional responsibility
and public comment

When the Supreme Court released the
task force’s report to the public, it also in-
vited public comment (on or before August
4, 2014) on whether the report (1) ade-
quately assessed the First Amendment prob-
lems concerning the acquired membership
in a bar association and (2) provided a
sufficient blueprint to ensure that the bar



association’s ideological activities will not
encroach on the First Amendment rights
of members.

I encourage members to comment, but
I don’t think the comments should be lim-
ited to the two questions asked by the Court.
The Court should also know what you think
about the task force’s specific recommen-
dations and its blatant attempt to mute the
State Bar.

We, as a group, must conform to the
Rules of Professional Conduct. The pream-
ble to the Rules states in part:

* A lawyer is a representative of clients,
an officer of the legal system and a pub-
lic citizen having special responsibility
to the quality of justice.

While it is the lawyer’s duty, when nec-
essary, to challenge the rectitude of
official action, it is also a lawyer’s duty
to uphold the legal process.

As a public citizen a lawyer should seek
improvement of the law, the adminis-
tration of justice and the quality of serv-
ice rendered by the legal profession.

[A] lawyer should cultivate knowledge
of the law beyond its use for clients, em-
ploy that knowledge in reform of the law
and work to strengthen legal education.

A lawyer should be mindful of deficien-
cies in the administration of justice and
of the fact that the poor, and sometimes
persons who are not poor, cannot afford
adequate legal assistance, and should
therefore devote professional time in
civic influence on their behalf.

A lawyer should aid the legal profession
in pursuing these objectives and should
help the bar regulate itself in the pub-

lic interest.

A lawyer should strive to obtain the
highest level of skill, to improve the law
and the legal profession and to exem-
plify the legal profession’s ideals of pub-

lic service.

The legal profession is largely self-
governing. Although other professions
also have been granted powers of self-
government, the legal profession is
unique in this respect because of the

close relationship between the profes-
sion and the processes of government

and law enforcement.

Self-regulation also helps maintain the
legal profession’s independence from
government domination. An indepen-
dent legal profession is an important
force in preserving government under
law, for abuse of the legal authority is
more readily challenged by a profession
whose members are not dependent on
government for the right to practice.

* Lawyers play a vital role in the preser-
vation of society.”!

If the Court adopts the task force’s rec-
ommendations, the State Bar will be unable
to pursue many, if not all, of these goals.

And when considering your comments,
I ask you to recall a statement by former
State Bar President Al Butzbaugh that was
part of my November President’s Page:

If our profession polarized into separate
ideological organizations, we could not
speak as one united voice to fulfill our
duty to improve our justice system and
our profession. The united bar protects
us from formalization which would para-
lyze us from the fulfillment of that duty.

There are those who want to make sure
the State Bar never again speaks in a united
voice, never again voices a united opinion
opposing or supporting legislation. If the
Court adopts the task force’s recommen-
dation, those people will no longer need
to worry about that voice. That voice will
be mute. And our opposition to unattrib-
uted campaign contributions and the cor-
rosive effect of undisclosed contributions
in judicial campaigns will have been our
swan song. B
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