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Fiduciary relationships may be created informally or even un-
intentionally, without any specific intent of the parties.3 When one 
party places trust and reliance in the other’s judgment, an abuse 
of that relationship may result in viable legal claims.4 However, 
the placement of trust must be reasonable.5

Closely held businesses  
involve various fiduciary duties

For directors, officers, or managers of closely held businesses, 
the scope of fiduciary duty focuses on the duties of loyalty and 
care along with duties of good faith and disclosure. These duties 
protect against a fiduciary’s service to himself at the expense of 
the company or the shareholders. In Michigan, these duties are 
based in common law, but have been largely codified in Michigan’s 
Business Corporation Act6 and Limited Liability Company Act.7

The duty of loyalty requires the fiduciary to place the inter-
ests of his principal ahead of his own and prohibits the fiduciary 
“from acting in any antagonistic position whether for [his] own 
personal benefit or for the benefit of other competitive corpora-
tions.”8 This duty “is typically implicated when directors engage 
in self-dealing, or when they take personal benefits not shared 
with all the shareholders.”9

The duty of care requires attentiveness to the affairs of the com-
pany, requiring the fiduciary to make decisions as would a rea-
sonably prudent person in a similar situation. The “general rule 
by which to measure the degree of care and diligence required” 

“[T]o say that a man is a fiduciary only begins analysis; it gives 
direction to further inquiry. To whom is he a fiduciary? What ob-
ligations does he owe as a fiduciary? In what respect has he failed 
to discharge these obligations? And what are the consequences of 
his deviation from duty?”

— Justice Frankfurter, SEC v Chenery Corp, 
318 US 80, 85–86; 63 S Ct 454; 87 L Ed 626 (1943)

iduciary duties arise in many contexts, both under stat-
ute and common law. This article examines Michigan 
statutory law and caselaw on fiduciary duty in the con-

text of close corporations and limited liability companies (LLCs). 
We address who is a fiduciary and to whom, the conduct required 
of fiduciaries, and standing to bring claims against fiduciaries.

Overview of fiduciary duty

The Michigan Supreme Court has defined a fiduciary relation-
ship as “a relationship in which one person is under a duty to act 
for the benefit of the other on matters within the scope of the 
relationship.”1 Fiduciary relationships arise (1) where one reposes 
trust in the faithful integrity of another, who gains influence over 
that person; (2) where one assumes control and responsibility over 
another; (3) where one has a duty to act for or advise another on 
matters within the scope of the relationship; and (4) when the 
specific relationship has traditionally been recognized as involv-
ing fiduciary duties, such as between lawyer and client.2
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In Michigan, LLCs may be managed by their members or by 
managers, subject to specific operating agreement provisions.15 A 
manager is a person “designated to manage the limited liability 
company pursuant to a provision in the articles of organization 
stating that the business is to be managed by or under the author-
ity of managers.”16 Managers have statutory duties of care essen-
tially identical to those of corporate officers and directors, as well 
as a codified duty of loyalty, set forth in MCL 450.4404.

Managers of LLCs also have a statutory safe harbor parallel to 
that of MCL 450.1545a for interested party transactions that are 
fair or were disclosed and approved.17 Further, managers are stat-
utorily deemed agents of the LLC for the purpose of its business 
and therefore owe the LLC as principal all fiduciary duties appli-
cable to agents.18

Members of member-managed LLCs are subject to the same 
duties that attach to managers under MCL 450.4404.19 Further, in 
member-managed LLCs, all members are deemed agents of the 
LLC for the purpose of its business unless the operating agree-
ment provides otherwise.

Common law fiduciary duties of directors and officers

Corporate officers and directors in Michigan owe common 
law duties of loyalty and good faith both to the corporation they 
serve and to its shareholders.20 The common law duty of good 
faith includes a duty of disclosure requiring officers and directors 
“to communicate to [their] principal facts relating to the business 
which ought in good faith be made known to the latter.”21

While corporate directors and officers owe fiduciary duties 
directly to shareholders, Michigan courts generally prohibit share-
holders from bringing direct claims for breach of those duties 
because such breaches typically cause injury to the corporation as 
a whole. Under Michigan caselaw governing the direct/derivative 
distinction, suits to redress injury to a corporation must be brought 
derivatively in the name of the corporation, but exceptions to 
this general rule exist when (1) the individual plaintiff is owed a 
duty independent of the corporation22 or (2) the individual plain-
tiff has sustained an injury separate and distinct from the corpo-
ration’s shareholders generally.23

Direct shareholder suits under oppression statutes

The statutory duties discussed above flow from directors, offi-
cers, or managers to the entity they serve and are therefore en-
forceable directly by the entity and derivatively by shareholders 
or members.24 However, Michigan law allows shareholders of close 
corporations to bring direct claims against directors or those in 
control of a corporation for conduct that is “illegal, fraudulent, or 
willfully unfair and oppressive to the corporation or the share-
holder.”25 Since the statute uses the word “or” between the terms 
“the corporation” and “the shareholder,” a shareholder may bring 
a direct action against the directors to address any actionable con-
duct under § 489 that harms the corporation, including a breach 
of statutory duty.

by fiduciaries in control of a business enterprise is that they “must 
answer for ordinary neglect; and ‘ordinary neglect’ is understood 
to be the omission of that care which every man of common pru-
dence takes of his own concerns.”10

The fiduciary duty of good faith, frequently cited in Michigan 
and other jurisprudence, is typically addressed within the context 
of alleged breaches of the duties of loyalty and care. In the con-
text of the duty of care, a showing of “bad faith” may preclude a 
fiduciary’s reliance on the business judgment rule to escape lia-
bility.11 In connection with the duty of loyalty, authorizing a trans-
action for some purpose other than the best interests of the cor-
poration may constitute bad faith.12

The fiduciary duty of disclosure is rooted in agency princi-
ples and may be viewed as appurtenant to the duty of loyalty. 
This duty requires the fiduciary to disclose to the corporation 
and shareholders all information the fiduciary knows is relevant 
to the affairs of the corporation, and which the fiduciary knows 
the shareholders would desire to have.13 This duty often comes 
into play where the fiduciary has withheld material information 
as part of a scheme to advance his own interests.

Statutory duties of directors, officers, and managers

MCL 450.1541a codifies the duty of care for corporate officers 
and directors and includes the duty of loyalty—addressed in-
directly in the concept of “good faith” set forth in (1)(a) of the 
statute. The duty of loyalty is also addressed in MCL 450.1545a, 
which establishes a safe harbor for interested party transactions 
involving directors or officers where (1) the transaction was fair 
to the corporation when entered into; or (2) the material facts were 
disclosed to the board, a board committee, or the independent 
directors, and the same approved or ratified the transaction; or 
(3) the material facts were disclosed to the shareholders and they 
approved or ratified the transaction.14

FAST FACTS

The Michigan Business Corporation Act and 
Limited Liability Company Act codify fiduciary 
duties of care, loyalty, and good faith for 
directors, officers, and managers of closely  
held business entities.

“Those in control” of closely held business 
entities are likely fiduciaries even if they are  
not formally named as directors, officers,  
or managers.

Shareholders or members may be able to 
pursue claims based on breaches of fiduciary 
duties even in nonderivative actions.
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In the LLC context, members may bring an action “to establish 
that acts of the managers or members in control . . .are illegal or 
fraudulent or constitute willfully unfair and oppressive conduct 
toward the limited liability company or the member.”26 If a mem-
ber sues under MCL 450.4515, that member should, therefore, have 
standing to sue for any actionable conduct under the statute that 
harms the company or the member, including a breach of statu-
tory duty.27

Some commentators, arguing that legislative intent on this issue 
is not sufficiently clear, have misguidedly called for a narrowed 
interpretation of § 489 which would preclude shareholders from 
bringing direct actions to address “illegal” or “fraudulent” con-
duct toward the corporation.28 But this call disregards the mean-
ing of the word “or” as used in MCL 450.1489 and is therefore at 
odds with its plain language, which provides expanded remedies 
for a variety of directorial misconduct whether it harms the cor-
poration or the shareholder.

As the Michigan Supreme Court recently recognized in Madu-
gula v Taub, direct shareholder actions permissible under § 489 
are “often derivative in nature because the remedies sought affect 
the corporation.”29 In close corporations, it makes sense to per-
mit shareholders to bring traditionally derivative claims like those 
for breach of fiduciary duties directly, even where such breaches 
damage the corporation. Noncontrolling shareholders often lack 
a ready means of selling or redeeming their shares, and are more 
likely to bear the brunt of any damage to the corporation resulting 
from illegal or fraudulent acts by directors or those in control.30

Duties of controlling shareholders and members

Nondirector/officer shareholders with actual control over a cor-
poration’s actions are common law fiduciaries. In Estes v Idea Engi-
neering & Fabrications, Incorporated,31 the Court of Appeals held 
that those in control of a closely held corporation have “a higher 
standard of fiduciary responsibility, a standard more akin to part-
nership law.”32 In Miner v Bell Isle Ice Company,33 the Michigan 
Supreme Court held that when majority combinations of share-
holders exert control, “they become, for all practical purposes, the 

corporation itself, and assume the trust relation occupied by the 
corporation towards its stockholders.”34 Some Michigan courts have 
defined this as a duty to manage the corporation “as to produce to 
each stockholder the best possible return on his investment.”35

Nonmanager members in a manager-managed LLC are not au-
tomatically subject to statutory duties of care, and Michigan courts 
have been reluctant to find fiduciary duties among equally posi-
tioned LLC members.36 However, Michigan appellate courts tend to 
look to corporation law. Further, members “in control of” an LLC, 
whether through majority ownership or otherwise, are subject to a 
statutory duty not to commit illegal or fraudulent or willfully unfair 
and oppressive actions toward the company or its members.37

The business judgment rule

The “business judgment rule” provides some protection against 
claims of fiduciary breaches. The rule protects directors and offi-
cers from liability for making honest and reasonable judgments on 
company operations that turn out, in hindsight, to be unwise.38

The business judgment rule creates “a presumption that in 
making a business decision the directors of a corporation acted 
on an informed basis, in good faith and in the honest belief that 
the action taken was in the best interests of the company.”39 The 
rule implicates the fiduciary duty of loyalty in that it protects only 
business decisions reached by disinterested officers and direc-
tors.40 To enjoy the protection of the rule, officers and directors 
must also act with due care and inform themselves “of all mate-
rial information reasonably available to them” before making a 
decision.41 The rule also requires that officers and directors act 
“in good faith and in the honest belief that the action taken was 
in the best interests of the company.”42

To rebut the presumptions of the business judgment rule, a 
plaintiff must show that those presumptions are factually inappli-
cable. If the directors or officers had an interest in the transaction 
at issue, the rule may not apply.43 Also, a showing of bad faith 
will typically preclude application of the rule’s protections.44

No Michigan appellate court has specifically addressed whether 
the rule’s protections apply to managers or members of an LLC, 
though trial courts do apply it in the LLC context.45 Given the 
similarities in statutory duties of corporate officers and directors 
and LLC managers, parties should presume that the same protec-
tions apply.46

Conclusion

A fiduciary must be loyal and diligent to the interests of his 
charges—and aware of who those varying charges may be. While 
those in control of a business entity have some protection under 
the business judgment rule, they should be aware that sharehold-
ers or members may raise allegations of fiduciary breach even in 
nonderivative actions and for harm to a shareholder or member 
as well as harm to a corporation or LLC. If a fiduciary duty exists, 
the facts in question must be closely analyzed to determine if the 
fiduciary acted in self-interest, imprudently, or in bad faith. n

Michigan law allows shareholders  
of close corporations to bring  
direct claims against directors or 
those in control of a corporation for 
conduct that is “illegal, fraudulent, 
or willfully unfair and oppressive to 
the corporation or the shareholder.”
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