
30

Michigan Bar Journal      December 2014

Franchis ing and Ant i t rust  Law

be injured under federal antitrust law since he or she is not a direct 
purchaser and may not bring a federal antitrust damage action. 
Under federal law, this is true even if it was the consumer—and 
not the direct purchaser—who bore the full brunt of the illegal over-
charge attributable to a manufacturer’s illegal price-fixing scheme.

In 1983, the United States Supreme Court decided Associated 
General Contractors of California, Incorporated v California State 
Council of Carpenters 2 (AGC ) and further addressed the avail-
ability of damages actions under federal antitrust law and Illinois 
Brick, as well as which types of plaintiffs could sue for damages. 
More specifically, the Court evaluated who may sue under Sec-
tion 4 of the Clayton Act3 and established a five-part test for de-
termining when a plaintiff may be considered to be “injured in 
[their] business or property by reason of anything forbidden in the 
antitrust laws. . . .”4

S ince the United States Supreme Court’s decision in Illinois 
Brick Company v Illinois,1 state and federal courts have 
grappled with the differences in state and federal antitrust 

laws and their treatment of direct and indirect purchasers. A direct 
purchaser is typically identified as having purchased directly from 
a violator of the antitrust laws. For instance, if several manufactur-
ers of computer parts conspire to fix prices at an elevated level, 
a retailer who purchases the price-fixed computer parts directly 
from one of the law-breaking manufacturers at supracompetitive 
prices is considered to be a direct purchaser and injured under 
federal antitrust law.

But what if that overcharged retailer passes the increased costs 
attributable to the antitrust violation to the consumer—the indi-
rect purchaser—to whom it sells the overpriced parts? With some 
exceptions, under Illinois Brick, the consumer is not considered to 
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The test for who may sue under federal antitrust 
law, set forth in AGC, followed the ruling in  
Illinois Brick that only direct purchasers may bring 
an antitrust claim.

Nine months after the United States Supreme 
Court issued its decision, the Michigan legislature’s 
repudiation of AGC was unambiguous. The statute 
expressly gave a cause of action to parties who 
were injured indirectly.

FAST FACTS

himself or herself by raising retail prices to provide the normal 
markup and could, in addition, win damages from the manufac-
turer in an antitrust action. It is only the ultimate purchaser who 
loses. Providing entitlement to damages to parties indirectly in-
jured is simply just.7

The legislative analysis was similarly unequivocal that MARA 
would reject the reasoning behind, and depart from, the federal 
precedent established in Illinois Brick and AGC :

The bill would permit governmental agencies or individuals to 
bring actions if they are only indirectly injured or threatened 
with injury. This is at variance with federal law. Federal courts 
have ruled that only a party directly injured may bring an action 
for damages; so that, for example, if manufacturers fix whole-
sale prices it is the retailers who must pay those prices who can 
bring an action. The consumer who buys from the retailer is not 
considered to be directly injured and may not seek damages 
from the manufacturers.8

By enacting MARA, the Michigan legislature explicitly provided 
a cause of action to indirect purchasers and departed from the 
reasoning in Illinois Brick and AGC.9 As the text of the statute 
and the legislative analyses made clear, MARA was “at variance 
with federal law.”

Why dredge up legislative history and passage of statutes that 
are now 30 years old? Because there is a nascent attempt among 
some antitrust practitioners to attack the Michigan legislature’s 
explicit revival of indirect purchaser cases under the rubric of a 
“standing test” as set forth in AGC. This movement started in 2004 
with a circuit court decision entitled Stark v Visa USA, Incorpo-
rated.10 In contrast to the language of MARA that conferred stand-
ing upon consumers who were damaged indirectly, the circuit 
court ruled in Stark that it did not. And what of the legislative 
analyses reports that MARA rejected the direct purchaser stand-
ing test of Illinois Brick and AGC and was indeed “at variance 
with federal law” on those issues? The circuit court ruled in Stark 
that the ban on indirect purchaser suits presented in Illinois Brick 

The five-part test set forth under AGC evaluates the following 
factors to determine who may bring a federal antitrust claim:

 (1)  The causal connection between the violation and the 
harm, and whether the harm was intended;

 (2)  The nature of injury and whether it was one Congress 
sought to redress;

 (3)  The directness of the injury and whether damages  
are speculative;

 (4)  The risk of duplicate recovery or complexity of 
apportioning damage; and

 (5)  The existence of more direct victims.5

Three of the five factors relate, explicitly or implicitly, to the 
directness of the plaintiff’s injury and continue the federal tra-
dition established in Illinois Brick that, with limited exceptions, 
only direct purchasers may recover an overcharge attributable to 
illegal antitrust behavior. The third and fifth AGC factors explic-
itly incorporate the directness of the injury and the relationship 
between the purchaser and the lawbreaker. The fourth factor im-
plicitly incorporates the directness of the relationship by suggest-
ing that the threat of duplicate recovery and the complexity of 
damage apportionment between multiple levels of a distribution 
chain (i.e., between manufacturers, wholesalers, retailers, and con-
sumers) weighs against giving standing to indirect purchasers 
under federal antitrust law. Thus, as a matter of federal antitrust 
law, indirect purchasers (typically consumers) who are injured as 
a result of illegal price-fixing are frequently not allowed to seek 
redress under Illinois Brick and AGC.

But what about standing to sue for damages under state anti-
trust law? Are indirect purchasers similarly out of luck if they are 
injured due to the illegal price-fixing conduct of antitrust law-
breakers? The Michigan legislature’s reaction to the AGC decision 
was quick and unambiguous. The Supreme Court issued the AGC 
decision in February 1983. Nine months later, the state house in-
troduced House Bill 4994, which became known as the Michigan 
Antitrust Reform Act (MARA). The text of the bill, as amended, 
unambiguously rejected the federal direct purchaser requirement 
of Illinois Brick and AGC. As enacted, the statute provided a 
cause of action for anyone “injured directly or indirectly in his 
business or property. . . .”6

The text of the statute left no doubt as to whether the direct 
purchaser language in Illinois Brick and AGC was also required 
under state antitrust law. By expressly providing a cause of action 
to purchasers who were injured “directly or indirectly,” it clearly 
was not required. The legislative analysis of HB 4994 was simi-
larly unequivocal; the following passage depicted the problem 
with providing a cause of action only to direct purchasers:

Costs borne by a middleman as a result of anticompetitive activi-
ties are passed on to the consumer, even though the consumer 
does not buy directly from the violator. In the example cited 
above, a retailer forced to buy overpriced goods would protect 
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Since the issuance of the Stark ruling, however, two outlier courts 
have adopted its reasoning to deny indirect purchaser standing 
under MARA due to the purported standing test articulated in 
AGC.14 Now that the United States Supreme Court has clarified 
that the AGC decision wasn’t a standing decision at all, a more 
straightforward repudiation of the Stark ruling is in order. Based 
on the simple text of the statute, the unambiguous timing of the 
state legislature’s immediate rejection of AGC through enactment 
of a statutory response, and the legislative history indicating that, 
on this issue, MARA “is at variance with federal law,” it is clear 
that Michigan law authorizes indirect purchaser suits and rejects 
the reasoning of both Illinois Brick and AGC. To be certain, there 
are many aspects of state antitrust law that follow federal law or 
look to federal law for instruction. But the availability of antitrust 
relief for consumers who were injured indirectly under MARA is 
an aspect of state antitrust law where Michigan’s legislature has 
decidedly departed from federal precedent. n
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was analytically distinct from federal rules governing standing as 
stated in AGC and, consequently, the standing analysis set forth 
in the latter would continue to apply even if Michigan’s legisla-
ture had rejected the former.

The Stark decision rests on a razor-thin distinction between 
the “ban” on indirect purchaser suits as presented in Illinois Brick 
on the one hand and the standing test discouraging indirect pur-
chaser suits as stated in AGC on the other. But that distinction 
has been eviscerated in a more recent Supreme Court opinion 
that further interpreted AGC. In Lexmark International Incorpo-
rated v Static Control Components, Incorporated,11 the Supreme 
Court clarified that the test set forth in AGC was not a prudential 
standing test. Justice Scalia eschewed the “prudential standing” 
label which litigants attached to the AGC decision and stated that 
“we did not describe our analysis in that case on those terms.”12 
The Supreme Court clarified that AGC was not a standing case at 
all, but rather, an articulation of substantive federal antitrust law 
requirements. In so doing, the Court obliterated the rationale of 
the Stark decision, which relied on distinguishing AGC as a stand-
ing decision, not an extension of Illinois Brick’s outright ban on 
indirect purchaser suits under federal law.

The Stark decision has not typically been followed as a basis 
to dismiss an indirect purchaser action under Michigan antitrust 
law. Dozens of courts have similarly rejected the application of 
AGC as a basis for dismissing indirect purchaser antitrust suits.13 
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