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ext year, the Social Security Act
and the Social Security Ad-
ministration will turn 80. From

N

staff, no facilities, and no budget,' the Social

a brand new agency with no

Security Administration now employs more
than 60,000 people,? has more than 1,200
local field offices,® and comprises approxi-
mately 24 percent of the federal budget with
expenditures totaling in excess of $800 bil-
lion.* In 2013, more than 63 million people
received benefits from programs adminis-
tered by the Social Security Administration.’
In Michigan alone, approximately 2 mil-
lion people receive benefits® totaling more
than $30 billion.” Social Security law is rela-
tively narrow and nuanced, and draws few
parallels to other areas of the law. This ar-
ticle highlights helpful practice tools that
can benefit new and experienced practi-
tioners alike.

Practice at the administrative level

The vast majority of Social Security prac-
tice is done before the Offices of Disabil-
ity Adjudication and Review and the Ap-
peals Council. The two primary sources
of law at the administrative level are the
Social Security Regulations® and the Social
Security Rulings? Knowledge of both is es-
sential to effectively represent and advise
Social Security claimants. The regulations
constitute the official, fundamental inter-
pretation of the Social Security Act. Federal
Old-Age, Survivors, and Disability Insurance
programs are governed by part 404 and
Supplemental Security Income is governed
by part 416 of the Code of Federal Regula-
tions. Social Security Rulings interpret, clar-
ify, and elaborate on the regulations. These
are published in the Federal Register and
are binding on all components of the Social
Security Administration.'

¥y libraries and legal Research

Two excellent nonlegal resources for use
at the administrative level are the Program
Operations Manual System" and the Hear-
ings, Appeals, and Litigation Law Manual."?
These are informal internal manuals that
provide guidance to Social Security employ-
ees, including administrative law judges.
They are official statements of Social Secu-
rity policy and procedures, and provide in-
valuable insight into the handling of various
issues. While both resources can be persua-
sive at the administrative level, it should be
noted they do not carry any legal force, and
federal courts will likely not require Social
Security to adhere to the specified proce-
dure or process.'

Noticeably absent from this discussion
thus far is federal caselaw. Social Security is
a federal program and clearly falls within
the province of the federal court, so most
practitioners would instinctively begin by
researching federal caselaw in preparation.
An interesting and sometimes tenuous rela-
tionship exists between the Social Security
Administration and the federal courts, which
can’t begin to be described and discussed
in this short column." At the administrative
level, federal district court decisions hold no
precedential value and circuit court decisions
are given no significant weight unless they
are adopted as an acquiescence ruling.®

In addition to the resources produced
by Social Security, there are a number of

accessible, well-informed tools available for
practicing at the administrative level. For a
general practice guide, Social Security Dis-
ability Practice is a great two-volume se-
ries!® covering everything from initial client
contact to the administrative hearing and
appeals to the Appeals Council. It also in-
cludes a number of sample forms, question-
naires, and checklists to assist in preparing
cases before the Social Security Administra-
tion. A great practice tool specifically cover-
ing appealing cases to the Appeals Council
is Winning Appeals Council Arguments by
Sarah Bohr.”” This publication surveys many
common legal issues that are grounds for
appeals and contains many actual redacted
legal briefs that were submitted to the Ap-
peals Council and the corresponding orders
of the council. It serves as a helpful frame-
work for not only writing appellate briefs,
but also learning the law and posturing
cases for potential appeals.

Practice in federal court

An individual may file a civil action in
federal district court after exhausting all
available administrative remedies and re-
ceiving a final decision from the Social Se-
curity Administration.” In recent years, the
number of people denied Social Security
benefits—particularly at the administrative
law judge level—has significantly increased.

An individual may file a civil action in federal
district court after exhausting all available
administrative remedies and receiving a final
decision from the Social Security Administration.




In fiscal year (FY) 2007, the national aver-
age allowance rate at the administrative law
judge level was 62 percent.” In FY 2012,
this had fallen to 52 percent.** In Michigan,
the most recent data shows an average al-
lowance rate of 47 percent, with the Livo-
nia Office of Disability Adjudication and
Review approving the most cases (52 per-
cent) and the Grand Rapids Office of Dis-
ability Adjudication and Review approving
the fewest cases (37 percent).”! The grow-
ing number of denials at the administrative
level has resulted in an increasing num-
ber of practitioners appealing cases to fed-
eral district court and an increasing num-
ber of reversals and remands of unfavorable
administrative law judge decisions. In FY
2012, 14,575 federal court decisions were
issued in Social Security cases; the claim-
ant prevailed in a staggering 48 percent of
these cases.”

When appealing cases to federal court,
the best resource available is Social Secu-
rity Issues Annotated,” a two-volume sum-
mary of federal court decisions organized
by legal issue and circuit. It is an excellent
starting point for researching a legal issue
in a federal case. A second resource for fed-
eral court cases is Social Security Practice
Advisory.* This is a subscription newsletter
that contains recent federal district and cir-
cuit court case summaries. While not nec-
essarily a useful research tool, it is a great
way to stay up to date on recent decisions
and trends in the law.

Outside of legal and practice resources,
the best way to stay apprised of issues in
Social Security law is to become involved
in the National Organization of Social Se-
curity Claimants’ Representatives.” This or-
ganization produces monthly newsletters
and holds two annual conferences specif-
ically covering Social Security law issues.
It not only works tirelessly to keep practi-
tioners updated, but also advocates on be-
half of the millions of individuals who rely
on the numerous social welfare and insur-
ance programs overseen by the Social Se-
curity Administration. Participation in the
organization and use of the other resources
described in this article will provide a solid
foundation for successfully representing So-
cial Security claimants at the administrative
level and in federal court. m
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