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By James P. Cunningham

amily law has developed into a complex blend of divorce,
custody, parenting time, support, property division, and a
number of additional issues which make it a specialty in
and of itself. Representing military personnel on active duty and
their families makes the practice of family law even more chal-
lenging. This article highlights some of those challenges.
Some differences are a result of federal acts and regulations,
and state law peculiar to military service. The underlying policy
affords procedural protection to active duty personnel serving in

the armed forces. The United States Supreme Court has said that
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statutes should be read “with an eye friendly to those who dropped
their affairs to answer their country’s call.”!

Service of process

Generally, rules governing service of process on civilian liti-
gants apply to members of the armed forces stationed off post
and not outside of the United States.? However, service of proc-
ess on an active duty service member stationed in a military unit
(including a base or ship, or overseas) is complicated because of
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Representing military personnel makes the
practice of family law even more challenging.

The United States Supreme Court has said that
statutes should be read “with an eye friendly
to those who drop their affairs to answer their
country’s call.”

The policy of the Servicemembers Civil Relief
Act and the Michigan Military Act is to
protect against “runaway” divorce actions
and default judgments.

federal control over the installation. In that case, military regula-
tions affect how service may be accomplished.?

If court rule for service by mail on the individual® is unsuc-
cessful—that is, the member refuses service—the challenge lies
in gaining access to the installation for proper personal service.
The importance of knowing the unit and its commanding officer
cannot be overemphasized, since a unit commander’s consent
for service is required where the installation is located.’ A service
member’s unit commander should be contacted directly.

Unit commanders usually will assist with access, although
regulations are clear that they are not required to act as process
servers.® That said, the unit commander is generally an ally in
motivating the service member who is refusing to accept service
to cooperate and resolve family law litigation with minimal dis-
ruption to the unit.

Protection against default

The Servicemembers Civil Relief Act protects service members
on active duty against default in many situations. The act “applies
to any civil action or proceeding...in which the defendant does
not make an appearance.”’

Generally, a default judgment against a service member is
voidable if the service member’s ability to appear in the action
was “materially affected” by his or her active duty military serv-
ice and if he or she has a meritorious defense to the action (or
some part of it) applicable in almost every family law situation.®

When a judgment or order is sought against a party who has
not made an appearance, the court must determine whether that
party is in the military. The plaintiff must file an affidavit specifi-
cally stating his or her knowledge of the defendant’s military serv-
ice or inability to determine if the defendant is in the military.’

February 2015 Michigan Bar Journal

15

An important provision of the Servicemembers Civil Relief Act
enables a service member to correspond directly with a court
having jurisdiction over a divorce action to request a stay of pro-
ceedings by invoking the statute. An application for stay does not
constitute an appearance for jurisdictional purposes nor a waiver
of any substantive or procedural defense.'

At a minimum, a stay will be granted for 90 days; however,
the court has the discretion to authorize a stay for a longer period
if circumstances warrant. If the court does not grant a longer stay
period, counsel must be appointed to represent the service mem-
ber in the action."

If a judgment has been entered against a service member while
on active military duty or within 60 days of the end of active duty,
the court can vacate the judgment and allow the service member
to participate.'?

Stays when the member has notice

A stay is a “temporary suspension.”"® Even if a service member
has notice in an action in which he or she is a party, the Service-
members Civil Relief Act and state regulations still afford pro-
tection. Under the Michigan Military Act, actions in state courts
“pending against any such person when he or she enters active
service, or commenced at any time during the service, stand ad-
journed until after the termination of the service.”

The fact that a party is in the military does not mean an auto-
matic entitlement of a stay to a member who has notice. Most

service members in common divorce matters are stationed in the
continental United States, and active duty service members sta-
tioned in the U.S. generally are not entitled to a stay of proceed-
ings because they are usually relieved from duty to attend court
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functions. Similarly, stays are generally not granted on requests
involving support.

Clearly, the policy of the Servicemembers Civil Relief Act and
the Michigan Military Act is to protect service members against
‘runaway” divorce actions and possible default judgments. How-
ever, the policy does not act as a mere shield for a reluctant de-
fendant. Its protections can be waived unless affirmatively as-
serted and do not apply if no “material affect” can be proved.”

Custody proceedings

If a Michigan court properly has jurisdiction over the marriage
and the parties, it will have jurisdiction over the children and de-
termine custody under the Child Custody Act of 1970.'° This act
prohibits a court from entering a final judgment on child custody
while a parent is on active military duty. Active military duty in-
cludes “when a reserve unit member or national guard unit mem-
ber is called into active military duty.”"

The immediate needs of the child can be protected by provid-
ing for a temporary custody order if there is clear and convincing
evidence that it is in the best interest of the child pending final
adjudication of custody and parenting time."

The Child Custody Act further requires that when the parent

returns from active military duty, the “court shall reinstate the
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The Child Custody Act requires
that when the parent returns from
active military duty, the “court
shall reinstate the custody order
in effect immediately preceding

that period of active duty.”

custody order in effect immediately preceding that period of ac-
tive duty.”” This provision seeks to restore the service member’s
parental custody status to what it was before the parent went on
active duty to prevent the disadvantaged and probable determi-
nation of a changed established custodial environment during
active military duty.?

Domicile and the Uniform Child Custody

Jurisdiction and Enforcement Act

Military families relocate frequently, and military parents are
often separated from their families during deployment for pro-
longed periods. Place of domicile can become an issue. In this
case, the Uniform Child Custody Jurisdiction and Enforcement
Act* should be considered. This act provides a procedural deter-
mination of jurisdiction for states to address child custody pro-
ceedings involving more than one state or foreign country and
encourage cooperation and communication between the courts.

If residence is in question—that is, the parties may reside in
Michigan but be domiciled in another state—the courts will re-
quire a determination of the “home state” of the children.* The
Uniform Child Custody Jurisdiction and Enforcement Act is ap-
plicable in almost every state, and though the statute is clear and
well written, the practitioner should review it carefully.

Income determinations for military personnel

Although the Michigan Child Support Formula remains the ap-
propriate vehicle for establishing support guidelines and instruc-
tion concerning how to determine income,* a service member’s
income can be more complicated than a routine determination
obtained from a paycheck.



In addition to a service member’s basic pay, which is based
on rank and years of service, there can be numerous allow-
ances which—with the exception of cost-of-living adjustments—
are not taxed and, therefore, should be included as in-kind in-
come not addressed by the member’s W-2 forms. These additional
allowances have various names such as Basic Allowance for Sub-
sistence and Housing that may be included under the child sup-
port formula.?*

A critical discovery document is a service member’s leave and
earning statement—essentially, the member’s monthly pay stub.
In addition to identifying the member’s domicile, it documents
pay and leave status on a monthly basis and provides a wealth of
information regarding pay, benefits, and additional allowances.

Retirement and pension benefits

The Uniformed Services Former Spouse Protection Act® au-
thorizes state courts to treat military retirement as marital prop-
erty to be equitably divided during divorce proceedings. It leaves
it to the state court to determine whether to divide military pay
and at what amount.?

In some cases, a former spouse may be eligible to receive
payments directly from the military. A former spouse may receive
direct payments from the Department of Finance and Accounting
if the parties were married for 10 years or more, during which
the member performed at least 10 years of service creditable in
determining the member’s eligibility for retirement.” However,
direct payments to the former spouse cannot exceed 50 percent
of disposal retirement pay. In cases in which there are payments
for division of retirement pay, and pursuant to a child or spousal
support order, the total amount of direct payments may not ex-
ceed 65 percent of disposal pay.?

Retirement is calculated by multiplying the retired base pay
by a member’s years-of-service multiplier on the day before re-
tirement. While there are exceptions to this rule and it can be
complicated when there are concurrent retirement and disability
benefits, the regulations and excellent resources are available to
the practitioner.?

Conclusion

Representing a member of the active duty armed forces or his
or her spouse or former spouse is a rewarding personal and pro-
fessional experience. Although this article covers a number of the
basic differences in representation,’ a family law practitioner may
want to consider additional education on the subject or consult
with a family lawyer with greater expertise in this field. Much like
the growth of specialists in the area of discovery, analysis, and
drafting of retirement benefits orders since the passage of ERISA,
military law is quickly becoming a specialty in itself. m
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