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Qualified immunity

An individual defendant in a 42 USC 1983 case has the 
right to assert the defense of qualified immunity. This de-
fense is not available for municipal defendants, however.4

Under the qualified immunity defense, an individual 
defendant is excused from liability if his or her conduct 
does not violate “clearly established constitutional rights.”5

Often, a Section 1983 plaintiff (such as an African-
American individual) will assert a Fourth Amendment 
brutality case against a police officer. What are the 
chances that such a claim will be foreclosed by quali-
fied immunity?

The prohibition against racial discrimination by gov-
ernmental defendants has been in place since the 1960s. 
Furthermore, even when police misconduct is not based 
on racism, liability for the misconduct has been well-
established by the courts for many years.6

But qualified immunity can be a formidable defense 
in cases in which the defendant/police officer argues that, 
due to the threat to the officer, substantial force was nec-
essary.7 In deciding qualified immunity motions, it is cru-
cial for federal courts to focus on the principle that the 
facts must be construed in the light most favorable to the 
plaintiff. It was gratifying to see the United States Court 
of Appeals for the Sixth Circuit recognize and apply this 
principle in the recent case of Greco v Livingston County 
and Anthony Clayton.8

Greco presented a fact pattern eerily reminiscent of 
the African-American civil rights struggles of the 1960s. 
In Greco, Livingston County Deputy Sheriff Anthony Clay-
ton sought to apprehend a drunk-driving suspect who 
allegedly had resisted arrest. According to the plaintiff, 
Terry Greco, Officer Clayton directed his police dog to 
“sic” her.

The plaintiff brought a Fourth Amendment 42 USC 
1983 claim. United States District Court Judge Denise Page 

In the United States, the courthouse is the place where 
crucial social issues often are resolved. Key policy de-

cisions are made by the executive and legislative branches 
of government, but the courthouse is where the practical 
applications of power often play out.

Since the end of World War II, the center of American 
judicial power has been federal court. The very dawn of 
racial integration in the United States came by way of the 
United States Supreme Court decision in Brown v Board 
of Education.1

Federal court attorneys typically assert civil rights 
claims against state and local governments by way of 42 
USC 1983. This statute allows a plaintiff to bring a law-
suit based on an underlying United States constitutional 
claim. A successful plaintiff can win economic, compen-
satory, and punitive damages.2 Successful plaintiffs can 
also seek attorneys’ fees under 42 USC 1988.

In 1985, I wrote an article for the Michigan Bar Jour-
nal dealing with 42 USC 1983.3 Even then, it was clear 
that Section 1983 had been weakened as a result of the 
conservative trend of the federal judiciary in the early to 
mid-1980s. But where is the statute now? Has this great 
mainstay of federal practice been deprived of its power? 
And what does the future hold for Section 1983?

This article assesses the current state of Section 1983. 
It will not surprise legal observers that it was further 
weakened during the presidency of George W. Bush. On 
the other hand, very recent decisions—often authored 
by judges appointed by President Obama—have repaired 
some of the damage done to Section 1983 in the years be-
fore the Obama administration.

The article focuses on three key issues I discussed in 
my prior article on 42 USC 1983: qualified immunity, pro-
cedural due process, and the Section 1983 attorney fee 
statute (42 USC 1988). These three issues are exceedingly 
important in the vindication of civil rights cases brought 
under 42 USC 1983.

Until very recently, there has  
been a trend of judicial decisions 
that weaken the historic role of  
42 USC 1983 as a mainstay of 
civil rights litigation.

To uphold the power of Section 
1983, federal courts should be 
particularly vigilant in protecting 
plaintiffs’ rights in the areas of 
qualified immunity, procedural 
due process, and statutory 
attorney fees.

A vigorous Section 1983 is 
necessary to safeguard civil  
rights in the United States.
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In Duchesne, the plaintiff was terminated from his job 
as the chief building inspector for the city of Inkster by 
Williams, the city manager. Before his termination, how-
ever, the plaintiff was given a hearing—in which Williams 
was the decision-maker! Not surprisingly, the plaintiff ar-
gued that the lack of a neutral decision-maker violated 
procedural due process. He claimed that before his dis-
charge and the deprivation of his property (his job), he 
was entitled to a hearing before a neutral decision-maker 
rather than a decision-maker who was also the person 
who fired him.

The Sixth Circuit rejected the plaintiff’s claim, hold-
ing that there is no procedural due process right to a 
pre-deprivation hearing before a neutral decision-maker. 
Duchesne effectively eviscerates pre-termination proce-
dural due process rights.

Typically, under the Duchesne doctrine, public employ-
ees receive pseudo-hearings before the individuals who 
made the decision to discharge them. It is unfortunate that 
Duchesne is still viewed as good law in the Sixth Circuit 
with respect to pre-deprivation procedural due process.

On a more positive note, recent federal court decisions 
have held that a discharged employee is entitled to a post-
discharge—a post-deprivation—hearing before a neutral 
decision-maker.14 Thus, in procedural due proc ess cases, 
including in the Sixth Circuit, the federal courts have 
given procedural rights after they have taken them away. 
People are effectively deprived of property and liberty in 
the employment context without due proc ess. Conversely, 
after the discharge, procedural due proc ess mandates that 
the fired public employee be afforded a fair hearing be-
fore a neutral decision-maker.

It is unfortunate that it typically takes years for such 
a claim to be brought before a jury in federal court. It is 
even more unfortunate that pre-discharge procedure can 
be so cursory and unfair.

42 USC 1988 attorneys’ fees

Large contingency fees occasionally are recovered by 
the plaintiff’s bar. But more often than not, the largest 
contingency fee awards are in personal injury cases—cases 

Hood denied the defendants’ qualified im-
munity motion. Clayton had argued that the 
use of the police dog was necessary under 
the circumstances. The plaintiff testified 
that she was complying with Clayton’s ar-
rest orders, but the officer “sicced the dog” 
on her anyway.

On appeal, the Sixth Circuit upheld Judge 
Hood and rejected the qualified immunity 
defense. The Sixth Circuit emphasized that district courts 
must be vigilant in construing the facts in the light most 
favorable to the plaintiff, and that it was up to the jury to 
determine whether Clayton’s use of the police dog was 
reasonable under the circumstances. To quote the Sixth 
Circuit, “When deciding whether an officer violated such 
a clearly established right, we may not call off the trial 
merely because an officer says he or she acted reasonably 
in the face of competing testimony. We instead consider 
the facts in the light most favorable to the plaintiff.”9

Section 1983 civil rights claims brought by minority 
plaintiffs are rarely based on arcane constitutional theo-
ries. The prohibition against governmental racial dis-
crimination has been engrained in the law for more than 
50 years. Similarly, the Fourth Amendment prohibition 
against police misconduct has been well-established and 
recognized in the context of 42 USC 1983 since at least 
the 1961 Monroe v Pape10 decision. But the qualified im-
munity defense can be nefarious in day-to-day federal 
court civil rights practice if trial courts determine that, as 
a matter of law, the acts of a defendant/police officer 
were reasonable.

Greco should furnish clear guidance to the federal trial 
judiciary in Michigan and all Sixth Circuit trial judges. 
Under Greco, it is incumbent that trial courts refrain from 
resolving by motion the difficult fact questions civil rights 
cases typically generate. After Greco, qualified immunity 
should be denied in nearly all police brutality or police 
misconduct 42 USC 1983 cases.

Procedural due process

Police misconduct cases are an extremely significant—
perhaps the most significant—area of 42 USC 1983 prac-
tice. Another important area is procedural due process. In 
procedural due process cases, plaintiffs typically claim they 
are denied their property and liberty rights without a hear-
ing or other adequate procedural safeguards.11 To put it 
mildly, the concept of fair procedure before a deprivation 
of liberty or property is a bedrock civil right.

Where does procedural due process stand today? It is 
disappointing that most federal circuits—including (and 
especially) the Sixth Circuit—have held that there is no 
right to a neutral decision-maker at a “pre-deprivation 
hearing.”12 The decision typically cited in support of this 
proposition is Duchesne v Williams.13
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Conclusion
This article has discussed three important areas of Sec-

tion 1983 practice. It has applauded the approach of the 
Greco Sixth Circuit case, but criticized pre-property de-
privation procedural due process analysis and questioned 
the effect of the Farrar decision in 42 USC 1988 attorney 
fee litigation.

Not beholden to state and local political pressures, 
federal judges have the power and independence to en-
force constitutional rights. A vigorous 42 USC 1983 greatly 
assists federal judges in enforcing civil rights. Unfortu-
nately, as things now stand, 42 USC 1983 has been sub-
stantially diminished. Let us hope that the federal courts 
revive the power of Section 1983. n
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in which the plaintiff has been the victim of medical 
malpractice or other serious physical injury.

Civil rights cases are different from personal injury 
cases. Plaintiffs often are suing police officers—the type 
of defendant jurors feel sympathy toward.

A pure contingency fee system of attorney compensa-
tion would not be adequate to attract competent counsel 
to civil rights cases. Thus, in 1976, a Section 1983 attor-
ney fee statute, codified at 42 USC 1988, was enacted. 
The legislative history of 42 USC 1988 reflects that some-
thing more than the ordinary contingency fee is neces-
sary to attract competent counsel to Section 1983 cases.15

In 1992, the United States Supreme Court decided the 
case of Farrar v Hobby.16 In Farrar, the plaintiff sued mul-
tiple defendants and sought an award of $17 million. The 
plaintiff was awarded a mere $1 in damages against a 
single defendant.17 Farrar set out guidelines with respect 
to 42 USC 1988 attorney fee requests in small damages 
cases. Farrar held that, in deciding 42 USC 1988 motions, 
courts should consider the difference between the amount 
sought by the plaintiff and the amount recovered, as well 
as any public interest served by the litigation.

Since Farrar, decisions on 42 USC 1988 attorney fee 
motions have included severely reduced attorneys’ fees in 
Section 1983 cases in which juries have returned small 
awards. One example of this is Carroll v Blinken,18 in which 
the Second Circuit held that when damages are minimal 
and no injunction of systemic importance has been granted 
furthering the public interest, attorneys’ fees should either 
be severely reduced or not awarded at all.

In the Seventh Circuit, 42 USC 1988 attorneys’ fees 
typically are not awarded in nominal damages cases un-
less the plaintiff’s case has established an important le-
gal precedent.19

Farrar—especially as it has been applied by the lower 
courts—fails to recognize that virtually every 42 USC 
1983 case can further the public interest. The availability 
of Section 1983 police misconduct litigation deters racist 
police practices. Thus, if attorneys are discouraged from 
taking Section 1983 cases, a powerful police misconduct 
deterrent is diminished.

Additionally, Farrar sets up a conflict between the 
civil rights attorney and his or her client. Let us assume 
that, to advance his client’s interests, a plaintiff’s attorney 
requests a large jury award. If the jury comes back with 
a smaller amount, the plaintiff’s counsel’s fees can be se-
verely reduced under Farrar because the plaintiff’s attor-
ney recovered an amount much less than he originally 
sought. Taking the Farrar logic to its conclusion, plain-
tiffs’ attorneys can advance their own interests by request-
ing small awards for their clients! It would appear that 
this conflict should not have occurred based on the Su-
preme Court’s ruling.

To advance civil rights in the United States, a talented 
and aggressive array of civil rights attorneys must exist.
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