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n 1996, responding to the widely held misperception that juve-
nile delinquency was out of control, driven largely by the media’s
disproportionate focus on youth violence,! the Michigan legisla-
ture passed one of the country’s harshest packages of delinquency
reform legislation (see sidebar). That legislation dramatically altered
the way youth alleged to have violated the law are treated. Moreover,
the legislature clearly intends that delinquency proceedings exist
largely to punish children for their violations of the law. Both MCL
712A.2d(2)(e) (designation) and MCL 712A.4(4)(e) (waiver) make ex-
plicitly clear that one purpose of delinquency proceedings and the ju-
venile justice system is to punish rather than to rehabilitate. Many of
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the newer provisions are clearly oriented to punish rather than to ad-
dress a youth’s best interests.2 Unfortunately, Michigan’s appellate
courts have been slow to recognize this simple fact.3

These changes necessitate a reexamination by defense counsel of
their approach to cases involving youthful defendants. This article
will present a brief examination of unique defenses that should be
considered in every case where a youngster is charged with a crimi-
nal offense, regardless of whether those charges are filed in the circuit
court’s general or family division. Before doing so, however, it is im-
portant to articulate clearly the role of defense counsel in delin-
quency proceedings.



Role of Defense Counsel

A recent iteration of the role of counsel by the Michigan Court of
Appeals in In re Whittaker4 necessitates revisiting the role of the
child’s attorney in a delinquency proceeding. In that case, the attor-
ney, after consulting with the child’s mother, waived the child’s previ-
ously demanded jury trial. The court of appeals held that the family
court was not obliged to directly address the youth to ensure that the
waiver was his wish. In a footnote in the Whittaker case, the court
suggested that a child demanding procedural protections such as a
jury trial in the face of parental objection would present a “disturb-
ing specter.” But the parent is not the one who faces a loss of physical

liberty in a delinquency proceeding. Indeed, parents’ interests may
well be different than or even adverse to those of their children in
delinquency proceedings.

More than 30 years ago, the United States Supreme Court held, in
In re Gault,5 that a child alleged to have committed a delinquent act
is entitled to representation by legal counsel. The court clearly articu-
lated the role of counsel:

A proceeding where the issue is whether the child will be found to
be *“delinquent” and subjected to the loss of his liberty for years is
comparable in seriousness to a felony prosecution. The juvenile
needs the assistance of counsel to cope with the problems of law,
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to make skilled inquiry into the facts, to insist upon regularity of
the proceedings, and to ascertain whether he has a defense and to
prepare and submit it.

Because the court is allegedly concerned with a child’s best inter-
ests, in every delinquency proceeding the child may face years of in-
carceration for even the most minor offenses. (Indeed, Gerald Gault
was sentenced to six years’ incarceration for making an obscene
phone call.)

Representing what a child’s parent wants or what the lawyer be-
lieves will serve the child’s best interests is not part of counsel’s role
in a delinquency proceeding. As with adult clients, the youth is the
client and must direct the representation 8

General Criminal Defenses Apply

Youth alleged to have violated the law are generally charged pur-
suant to the same statutes under which adults are charged with
criminal offenses. The exception is violation of laws that occur be-
cause of the child’s age—status offenses such as school or home tru-
ancy, or incorrigibility.” Therefore, counsel will want to examine,
and, where appropriate, utilize, the defenses typically available to
adults, which focus on weaknesses in the prosecution’s case. For ex-
ample, counsel should critically analyze the facts of each charge to
determine whether the prosecution can muster sufficient evidence
for each element of the offense beyond a reasonable doubt.

Counsel should pay special attention to any charge containing a
specific intent requirement. The law generally presumes that a person
intends the natural consequences of his or her behavior so that the
court may infer a specific intent from an individual’s actions.8 For
example, one who hits another in the head with a stick may be in-
ferred to have intended to inflict great bodily harm. However, when
dealing with offenses by youthful law violators, counsel should eval-
uate this proposition in relation to the child’s developmental, men-
tal, emotional, and social adjustment. Because of a lack of experience,
the influence of violence in the home and community, and exposure
to violence from various media, youth may have a very distorted un-
derstanding of the natural consequences of their behavior. Assuming
that a person intends the naturally flowing consequences assumes a
certain degree of moral development. Yet, for many developmental,
social, and psychological reasons, youths who engage in violent acts
have not progressed at a normal rate of moral development. Simply
put, they cannot anticipate the consequences of their behavior. Thus,
the court should not, in the delinquency context, infer intent from a
child’s acts.? If this is the case, counsel for the child-defendant should
seek out appropriate evaluations and marshal this evidence to attack
the specific intent element.

Permissive Waiver and Desighation

The Michigan Juvenile Code provides for automatic or permissive
waiver as well as automatic or permissive designation. A prosecutor
may file certain charges against a child 14, 15, or 16 years old auto-
matically. See MCL 712A.2(a)(1). Likewise, the prosecutor may desig-
nate a child “to be tried in the same manner as an adult” for certain
alleged violations. The prosecutor may seek a permissive waiver for
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fast facts

When representing an alleged delinquent, the
youth, not the parent, directs the representation.

Because the general criminal code applies,
consider any defense you would use in defending
an adult criminal defendant

Carefully consider intent defenses as youthful
offenders may not appreciate the consequences
of their acts. )
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any felony, MCL 712A.4(1), or seek designation for any offense, re-
gardless of how minor. MCL 712A.2d(2). Automatic waiver occurs
when the prosecutor simply files charges against a minor in the adult
court and is limited to certain offenses, while permissive waiver takes
place after the family division has held a hearing and determines that
waiver is appropriate. Permissive waiver may be granted for any felony
charge.10 While the child is never afforded an opportunity to mount
a defense against a case of automatic waiver or designation, he is af-
forded such an opportunity in permissive waiver or designation.t

Whether waiver or designation is being sought, the court may
grant the request only if it finds that “the best interests of the juve-
nile and the public would be served” by granting the prosecutor’s
request.12 This broad criterion provides an opportunity for defense
counsel to present compelling evidence of why the prosecutor’s re-
quest should be denied.

It is difficult to imagine how being subjected to the adult criminal
justice system could ever serve the best interests of a child. Numerous
studies have documented that children placed in adult jails and pris-
ons (or so-called “youth prisons” that do not accommodate the
developmental needs of children13) are disproportionately physically
assaulted, sexually abused, and otherwise victimized by older prison-
ers and staff. Additionally, children placed in prisons are more likely
to attempt or to commit suicide and receive less mental health treat-
ment than those in juvenile facilities.24 These facts would seem to
make plain that children’s best interests can never be served either by
waiver (which assures an adult sentence) or by designation (which
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may result in an adult sentence). One of the country’s leading
researchers on the cause and effect of violence upon children has
decried the incarceration of our youth in adult correctional facilities
and has urged the development of tranquil settings in which to
house and treat these multiply traumatized kids as an alternative to
the chaos and violence of the adult prison system.15

Similarly, despite politicians’ claims to the contrary, incarcerating
young law violators does not serve the interests of the public. First,
while the wave of so-called juvenile reform legislation enacted
around the country was billed as addressing violent crime, the truth
is that approximately two in three youths sent into the adult correc-
tional system are sent there for nonviolent offenses.16 Because their
crimes are nonviolent they are incarcerated for an average of nine
years.17 Secondly, numerous studies have documented that children
sentenced as adults are more likely to re-offend upon release than
those receiving treatment in the juvenile justice system.18 Addition-
ally, they are more likely to commit violent offenses if they re-offend.
Thus, the public is actually made less safe in the long-run by putting
youthful law violators into the adult correctional system.

So dramatic are the problems with the wholesale abandonment
of treatment in favor of punishment for juvenile offenders that the
National Council of Juvenile and Family Court Judges has launched
a project aimed at telling the stories of successfully rehabilitated
former delinquents.1® Among the individuals whose stories are told
is a retired United States senator, Alan Simpson of Wyoming, as

well as judges, prosecuting attorneys, business executives, and pro-
fessional athletes.

Defenses Unique to Children

In addition to typical criminal defenses, there are several defenses
unique to children that counsel should consider in every case,
whether delinquency, waiver, or designation. Counsel will want to
carefully consider in each case whether a psychological or psychiatric
examination should be sought, as well as the need for neurological
assessment or medical examinations such as CAT scans or MRIs. In
any given case, these examinations may prove to be invaluable tools
in presenting these unique defenses.20

Infancy

The infancy defense is rooted in the common law rule that chil-
dren under seven years of age were conclusively presumed to be inca-
pable of formulating a criminal intent. Since the establishment of the
first juvenile court in 1899, we have not really had to address the issue
of a child’s competency based upon immaturity because the juvenile
court was supposed to act to rehabilitate rather than to punish chil-
dren, who were “adjudicated delinquent” rather than “convicted” of a
crime. Recent changes in the philosophy of handling youthful law
violators as well as the more severe punishment children face must
cause us to resurrect the common law infancy defense.2! There was a
rebuttable presumption that children from seven to fourteen years of
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age were incapable of forming a criminal intent. Those children over
fourteen were assumed to be punishable just as adults were. Counsel
should carefully consider both the child’s chronological age and devel-
opmental age.22

While no Michigan case has directly addressed the infancy defense
since the recent shift in philosophy of delinquency proceedings, a
recent court of appeals case suggests that the infancy defense may
once again be viable, even in juvenile proceedings.23 In In the Matter
of Carey,24 the court addressed an allegedly delinquent child’s right to
a competency hearing in juvenile proceedings. In holding that a
youth charged as being delinquent is entitled to a competency hear-
ing, the court recognized that a child’s mere youth may have an im-
pact on whether he or she may be tried and held responsible for delin-
quent acts.25 For this reason, counsel should raise the issue of the
client’s youth and immaturity as a defense to preclude a finding that
he or she is capable of forming the intent to commit a delinquent act.

Child’s History of Abuse or Neglect

Social science and medical research have established a clear correla-
tion between a child’s history of having been abused or neglected and
later delinquent and violent behavior.26 Harvard sociologist Orlando
Patterson recently wrote that child abuse is “perhaps the greatest
social cause of criminality.’27 Child abuse and neglect may take many
forms—in utero alcohol or drug abuse, failure to adequately nurture a
child in the early years of life, failure to provide necessary food, cloth-
ing or shelter, sexual abuse, and physical abuse that ranges from the
relatively minor to intentional torture.

These forms of abuse and neglect may result in a number of
physical and psychological conditions that may cause a child to act
out aggressively and violently. Among these are neurological damage
(for example, Attention Deficit Disorder),28 impaired physical devel-
opment of the brain,2® physical injury to the brain as a result of
inflicted injury,30 impaired cognitive development,3! and psycholog-
ical trauma.32
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Children sentenced as
adults are more likely to
re-offend upon release
than those receiving
treatment in the
juvenile justice system.

Defense attorneys have long presented a client’s history of child-
hood maltreatment at the dispositional/sentencing phase of pro-
ceedings in an effort to obtain a less severe punishment. This body
of evidence is often used, for example, in efforts to avoid the death
penalty.33 More recent research in child and brain development de-
mands that counsel develop an understanding of these literatures
and use them earlier in the process—for example, to attack the abil-
ity to knowingly waive rights, to resist efforts to waive and designate
children, and to assert diminished capacity and insanity defenses.34

Exposure to Violence in Home and Community

Direct victimization is not a prerequisite to the development of
aggressive and violent acting out by children. A body of social sci-
ence research has demonstrated links between children witnessing
violence and their subsequent perpetration of violence. Sources of
violence children may witness include domestic violence,35 violence
in the child’s community,3¢6 and exposure to violence through the
various media.37 Such exposure may itself contribute to violent act-
ing out by children or may operate in conjunction with the child’s
own direct victimization to increase the number and severity of vio-
lent acts by the child.38

Conclusion

Gone are the days when juvenile delinquency proceedings were
intended to help wayward youth. The law has evolved and now
severely punishes children for their current transgressions of the law
and seeks to build a record upon which, at some future date, children
may be incarcerated for years or decades. Thus, lawyers representing
these children must aggressively resist the state’s efforts to convict
and incarcerate them. It is essential that attorneys representing chil-
dren in juvenile delinquency, designation, and waiver proceedings
develop and use to their clients’ advantage an understanding of child
development research relating to violence as this interdisciplinary
knowledge may prove helpful in defending the youthful client.



Space limitations prohibit a truly thorough discussion of these mat-
ters. For more information, please contact the Michigan Child Welfare
Law Resource Center, 611 Church Street, Suite 4C, Ann Arbor, Ml
48104-3000. ¢

Frank E. Vandervort is program manager at the Michigan Child Welfare
Law Resource Center.
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