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Kfel Elder Law and Disability Rights

The Impact of Aging on Consumer Law

I mention elder law, the follow-up question I get is usually,
“What’s that?” Obviously, elder law does not include every
legal problem a person over a certain age might face. We

I have been fortunate to travel abroad frequently. Whenever

don’t segment legal services into rigid age bands—if you’re in
your forties, go to office A.

Elder law cannot be defined by sharp boundaries; rather,
it’s best described by the prototypical services provided. Some
legal problems are common among the elderly: plans involv-
ing unavoidable death and possible incapacity; protective pro-
ceedings such as guardianships and conservatorships when
planning is inadequate; and, for many, planning to pay for the

cost of long-term care. This third problem is contingent on laws
not common in most industrialized countries.

Because of historical quirks, Medicare covers most health-
care needs of the elderly but does not cover the costs of ex-
tended nursing home care. Some legal issues rarely affect the
elderly, such as criminal defense. This may change as a larger
percentage of our population ages.! Note that some of the
problems associated with the elderly also affect younger peo-
ple with certain disabilities. This is why the Elder Law and
Disability Rights Section includes both areas.

Elder law is, thus, inherently interdisciplinary, blending into
other types of law. This is clearly true for probate. Elder law
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FAST FACTS

Both federal and state agencies have special programs designed to protect

older consumers.

While it is illegal to discriminate against older consumers seeking credit,

it is legal to discriminate in their favor.

Even for older individuals of sound mind, good vision, and good hearing, there are
special risks because they are often stereotyped as being easy marks of exploitation.

attorneys have discovered the need for greater probate
expertise, and probate attorneys have noticed that many
of their clients need special attention for elder concerns.
What is perhaps less obvious is the overlap between
elder law and consumer law.
Older people face major consumer challenges. We
are told to watch out for fine print and fast talk. As we
age, our oral and visual abilities decline, exacerbating the
problem. Most older individuals are of sound mind, but
some are in various stages of cognitive decline. Additionally,
older consumers are stereotyped as being easy marks, leading
to more attempts to victimize them. The statistics concerning
actual victimhood are confusing. Some government data sug-
gests fewer victims than expected, while other data indicates
that elderly victims are less able or less likely to report. If an
elderly victim does report, concerned family and friends may
worsen the situation by believing a third party is needed to
make financial decisions.

Also, as the number of defined benefit retirement pro-
grams has declined, more seniors face decisions regarding
what to do with retirement accounts. Many have been duped
into buying inappropriate annuities or other bad investments.
Nursing home admission contracts are perhaps the epitome
of an adhesion contract facing older adults at a time of maxi-
mum stress and less ability to scrutinize complex contract
language carefully.?

There are statutes directly addressing older consumers. For
example, the Equal Credit Opportunity Act, essentially a fed-
eral credit civil rights act, forbids age discrimination in credit
decisions but allows decision criteria that give an advantage
to consumers age 62 or over.® This is a type of affirmative
action because older consumers actually have lower loan
default rates but were historically judged more harshly than
younger consumers with much higher default rates.

Several state and federal agencies also have special pro-
grams or sections for older consumers and may act to protect
their rights. In Michigan, this is true for the Attorney General’s
Office.* An excellent federal example is the Consumer Finan-
cial Protection Bureau, which lists “Older Adults & Their Fami-
lies” as one of the populations it serves. In a report released in
May, the major complaints by people age 62 or over involved
servicing problems with reverse mortgages, difficulty recov-
ering from financial scams, confusion about deferred-interest
and zero-interest credit cards, and fees for unwanted add-on
products and services.?

The Bureau provides useful information for older adults
and their families. One noteworthy series centers on managing
money for someone else, with special versions for trustees,
conservators, and agents under powers of attorney.®

The Federal Trade Commission is an agency of more gen-
eral jurisdiction. In a recent report, major complaints from
individuals age 60 or over involved:

e imposter frauds

e government (“Hi, 'm from the IRS and we need to talk.”)

e business (“Hi, I'm from your bank, and we need to ver-
ify some information.”)

e family (“Hi, Grandma.”)

e telemarketing calls

e third-party debt collectors

e prizes/sweepstakes/lotteries

e shop-at-home scams’

Financial regulators also have special programs for seniors.
Financial institutions are strongly encouraged to pay close

attention to potential signs of exploitation. Attorneys should
pay attention to these as well. Red flags include a third party
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getting involved in financial affairs and unusual expendi-
tures, which may occur if a person suffers a stroke and is
unable to manage his or her affairs and has major medical
care costs. It’s best to alert banks and credit unions when this
has happened.

The Securities and Exchange Commission and other bod-
ies have devoted attention to so-called senior adviser desig-
nations.® A JD means something. So do various securities cri-
teria, but consumers cannot readily distinguish these from
other designations that one can obtain for $500 and a box
top. Many of these designations only require training in how
to market to seniors. Some states—but not Michigan—have
made great strides in limiting these designations.

Governments may help, but it’s better to have a private right
of action. Many consumer statutes have so-called private attor-
ney general provisions, which require the legal fees of a pre-
vailing consumer to be paid by the defendant. This is true for
most of the laws combined in the omnibus Consumer Credit
Protection Act? For example, persons who receive incorrect
Truth in Lending statements and prevail in a suit can receive
“a reasonable attorney’s fee as determined by the court.”'
The purpose is to encourage those who have a problem to
come forward to help others. Many of these laws also provide
statutory damages if the provable harm is small or difficult
to monetize. For example, a prevailing consumer plaintiff un-
der the Fair Debt Collection Act is entitled to actual damages
(often very difficult to place a dollar value on) and “such ad-
ditional damages as the court may allow, but not exceeding
$1,000.”"" Unfortunately, the strongest such law in Michigan,
the Consumer Protection Act, has been virtually eviscerated by
courts and the legislature.” The courts have interpreted this
act so as not to apply to any business that is regulated. Not
surprisingly, most defendants successfully claim that they are
regulated by somebody. Another threat is the increasing use
of mandatory arbitration clauses, which preclude the right to
judicial relief. Many attorneys know little consumer law and,
therefore, have little idea whether private rights exist. The
best advice is to refer clients who may have issues to a con-
sumer attorney for analysis.

Additionally, death and disability cannot be ignored in this
discussion. Persons with significant debt issues have greater
protections if they have a conservator.”® There are also some
debts that are forgiven at death, such as federally insured
student loans.' Only the decedent is forgiven; if there is a co-
signer, he or she is still responsible. Most debts persist to
afflict the estate. What many people may not realize is that
the federal Fair Debt Collection Practices Act applies to col-
lection efforts against what was consumer debt after the debt-
or’s death.” Violations appear to be rife, and if a family is
hassled, a referral to a consumer law attorney is in order. As
previously noted, statutory damages, even if no actual harm
can be proven, are $1,000 under the Fair Debt Collection
Practices Act. ®
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