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Animal Law

nimal Consortium
A New Use of an Old Action’

By David Favre

magine that a seven-year-old golden retriever named Goldie
Ihas been an adopted part of the Jones family for many

years. She is an integrated family member, spending eve-
nings with the human members and often accompanying them
on walks or trips. One day, she is out in the front yard, barking.
A neighbor gets upset at the noise, calls Goldie over, and stabs
her five times with a knife; she staggers to her yard and dies
within minutes. Thirty minutes later, she is discovered dead by
the family’s 16-year-old daughter. The family sues the neigh-
bor for damages consisting of loss of companionship, comfort,

and affection. What damages are actually recoverable?

Existing legal context

In a majority of states, the

Joneses could recover only the
fair market value of Goldie at
the time of the incident, per-
haps the $200 adoption fee
at best.? Repeatedly, plain-
tiffs have filed property
damage lawsuits seeking
recovery for the negligent
or intentional injury or death
of a companion animal

only to run into a

wall of negativity at

the state supreme court level. For example, the Texas Supreme
Court has stated, “Therefore, like courts in the overwhelming
majority of other states, the Restatement of the Law of Torts,
and the other Texas courts of appeals that have considered
this question, we reject emotion-based liability and prohibit
recovery for loss of the human-animal bond.”?

A more rewarding approach occurs when plaintiffs leave
the world of property damages and enter the world of indi-
vidual civil rights with roots in the Constitution. The federal
constitutional claim arises as a Section 1983 action under the
federal Civil Rights Act.* The basic purpose of a Section 1983
damage award is to compensate persons for injuries caused
by the deprivation of their constitutional rights.> A 2016 opin-
ion in Michigan clarified that this purpose applied when gov-
ernment agents shot the plaintiffs’ dog while performing gov-
ernment functions.® In rejecting the defendant’s position that
damages should be limited to the Michigan view of the dog’s
property value, the court allowed that damages could be much
broader and include noneconomic damages.’

The primary limitation of a civil rights cause of action is
that the actor must be a government agent when the event
occurs. Thus, there can be two very different jury awards for
the death of a companion animal depending on whether the
bad actor is a neighbor or a local police officer. This discrep-
ancy does not seem appropriate, and the adoption of animal
consortium as a cause of action will allow for more consis-
tent outcomes.®

Common law consortium

The nominal recovery available for the loss of a compan-
ion animal such as Goldie doesn't sit well with many people.
That is because people increasingly view companion animals
less like property, as they are seen in the law, and more like
family members. When someone kills a member of a family,
it is a harm recognized at common law under the umbrella of
loss of consortium. This cause of action, which initially rec-
ognized only the economic part of family relationships, has
expanded over the past 100-plus years to include the social



aspect of relationships between humans.’ The term was de-
fined by a modern Ohio Supreme Court: “Consortium includes
services, society, companionship, comfort, love and solace.”*
But the umbrella of consortium can expand further. This arti-
cle proposes a new cause of action for the intentional killing
of a companion animal: animal consortium.

The existing tort of loss of consortium can be expanded
to include companion animals who have increasingly become
integral parts of our emotional and physical families. While
the term “family” traditionally speaks in term of persons liv-
ing together under one roof, many individuals today define
family to include companion animals. Once it is agreed that,
for some individuals, their four-legged beings are part of the
family, the public policy underlying loss of consortium should
also support recovery for the intentional killing of a compan-
ion animal."

This process of expansion can be charted in the cases of
the New Mexico Supreme Court. In 1998, the court set a na-
tional precedent by allowing a grandmother to bring a loss
of consortium claim for the negligently inflicted death of
her 22-month-old granddaughter.'? The court emphasized
the closeness of the grandmother’s relationship to her grand-
daughter in reaching its holding and rejected the argument
that allowing the claim would lead to increased insurance
costs and litigation. In 2003, the New Mexico Supreme Court
again expanded the availability of loss of consortium, this time
to unmarried cohabitating partners who shared “intimate fa-
milial relationship[s].”*3

With the expansion of loss of consortium claims to cover
various familial relationships, a natural next step is to include
companion animals. The “property” status of animals should
not be considered a hindrance to the expansion of the doc-
trine to companion animals. At one time, both wives and chil-
dren did not possess full legal rights and were considered a
husband’s property. As society has already decreed that
the intentional, unjustified killing of an animal can result in a
felony conviction in criminal courts,” it is time to allow for
civil recovery by family members harmed by the felon’s in-
tentional acts. However, this proposal is not to suggest that
the killed animal would have any residual legal cause of ac-
tion; instead, the proposal focuses on the harm to the human
member based on the animal-human bond.

Within the family

This proposal is predicated on the fact that companion
animals can indeed be part of an intimate family. Many ar-
ticles in the general press support the existence of this rela-
tionship. Science also supports the recognition of this relation-
ship and the positive physiological effects of companion
animal ownership, and a wealth of studies demonstrate the
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At a Glance

The redlity is that animals are property, and courts
are typically unwilling to extend financial recovery
to include the value of the emotional loss of an ani-
mal to the animal’s owner.

The history of the concept of consortium shows that
the legal system has come to accept that the compen-
sable harm is not limited to economic consequences,
nor is it limited to husband and wife relationships.

Companion animals are emotionally and psycho-
logically important to the human members of many
families, and animals have been elevated above a
property context in other family-related legal areas.
It is appropriate to extend the common law cause of
action of consortium to encompass infentional harm
for an animal’s death.

positive psychophysiological and psychosocial effects of
human-animal interactions. Companion animals provide own-
ers with social attention, interpersonal interactions, and ele-
vated mood.!

It should also be noted that animals have been elevated
above a property context in other family-related legal areas.
In Michigan, a human may create a trust for the benefit of
his or her companion animal.”” Another area involves human
divorce: under a 2017 Alaska law, the court may take into
account the “best interests” of the animal when deciding on
placement between contesting spouses, similar to the place-
ment of a child.” Finally, many states have expanded domes-
tic protective orders to include companion animals.”” These
examples reflect the increasing recognition and acknowledg-
ment of the importance of companion animals to the humans
within a family.
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An action in consortium

The expansion of the cause of action for loss of consor-
tium should be available only for intentional harm resulting
in the death of a companion animal—not for injuries. This
proposal should not be viewed as a step toward awarding the
animal damages for wrongful death. Additionally, as the sci-
ence underlying the human-animal bond exists primarily for
dogs, animal consortium claims should be available only for
the loss of dogs and cats. Only one claim per family could be
allowed. The plaintiff would have the obligation to show both
the defendant’s tortious action and the animal’s standing as
a member of the intimate family at the time of death. These
limitations are a logical starting point from a practical imple-
mentation and a public policy standpoint.?

If the courts of a particular state are unwilling to allow the
expansion of animal consortium, then the legislative route
is possible. Indeed, as of 2016, five states have adopted mod-
est laws that provide some level of damages beyond market
value for injury or death of animals. However, their provisions
are diverse, and there is no attempt to invoke the concept
of consortium.*!

The best reference point for a statutory approach is Florida?
It would be relatively easy to amend this well-written stat-
ute to allow an action for companion animals. The bracketed
language is provided as optional language:

(Sec.3a) For the intentional harm of a companion animal that
results in the death of the animal, surviving intimate family
members may recover for loss of companionship and the
mental pain and suffering associated with the death. Com-
panion animals are defined as the domestic species of dogs
and cats that live their daily lives as part of the family. [There
can be only one action filed for each deceased companion
animal.] [The total recovery for an action under this section
shall not exceed [$50,000].] [Intimate family members are
those who interacted with the animal on a regular basis so as
to form an emotional bond with the animal.] [Damages for
loss of companionship shall relate to the strength of the bond
with the deceased that existed at the time of the harm to the

companion animal.]?

Conclusion

Judges have the power to adapt the common law by ex-
panding the loss of consortium doctrine to provide appropri-
ate damages for intentionally killing a person’s companion
animal. Just as judges can empower juries to value lost rela-
tionships, legislatures may do the same by codifying the com-
mon law with the modifications suggested here. For all of the
above reasons, a cause of action for loss of consortium should
be made available to any owner whose companion animal is
intentionally killed. m
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