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By Lawrence R. Shoffner

There is an old
English saying:
He that has lands
has quarrels.l

isagreements over the

ownership and use of land

are common and sometimes
bitter. Special procedures and
forms of action have been created
to deal with these disagreements.2
Special evidence rules also have
been created to address their
unique problems, such as the fact
that land outlasts witnesses. This
article will examine some of the
evidence rules designed to address
these unique problems, as well as
some general rules of particular
importance to such disputes. The
rules fall into three categories:
hearsay exceptions, lay opinion
regarding value, and presumptions.
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Hearsay Exceptions

There are four hearsay exceptions of par-
ticular value to real estate disputes. They in-
clude exceptions for (1) statements in docu-
ments establishing or affecting an interest in
property, (2) the contents of recorded docu-
ments establishing or affecting an interest in
property, (3) reputation in the community
regarding boundaries, and (4) statements in
government reports concerning a landlord’s
failure to comply with an ordinance or stat-
ute. Together these four exceptions allow the
admission of a wide range of evidence relat-
ing to real estate disputes.

Statements in documents
establishing or affecting
an interest in property

MRE 803(15) and FRE 803(15) estab-
lish a hearsay exception for statements con-
tained in documents purporting to estab-
lish or affect an interest in property. This is
an important and often overlooked rule.
Once an appropriate foundation is estab-
lished, this exception provides unique op-
portunities for both the preservation and
presentation of evidence.

The rule itself establishes three founda-
tional requirements. First, the document that
contains the statements must purport to es-
tablish or affect an interest in property. Com-
mon examples that establish an interest are
mortgages, deeds, and leases. Documents that
affect an interest include closing statements,
escrow instructions, the notations of transfer
tax authorities, and even handwritten insur-
ance inventories.3 Together, those that estab-
lish or affect interest in property cover most,
if not all, of the documents found in a tradi-
tional closing book, and many more. Second,
the statements must be relevant to the pur-
pose of the document.4 Third, dealings with
the property since the statements were made
must be consistent with the statements.

In addition to these requirements, the
Michigan Court of Appeals has imposed a re-
liability requirement on statements found in
unrecorded documents.5 Although 803(15) is
not limited to recorded documents, state-
ments in unrecorded documents may be ex-
cluded if the court feels they are unreliable,
even though they may technically fall with
the language of the rule. Statements in re-
corded documents meet this criterion because
the circumstantial guaranties of reliability are
generally provided by statute.6

Once a foundation is established, 803(15)
can be used in a variety of ways. One option is
using 803(15) to offer statements contained
in documents made or obtained during due
diligence, particularly where the information
was related to a closing condition. Also, the
amount of unpaid rent can be established in
an eviction proceeding through the statements
contained in the notice to quit. A creative way
to preserve and present evidence is through
the use of factual recitals. Recitals can be used
to evidence a variety of facts, including the
legal status of persons involved in the transac-
tion, powers of attorney, the existence or reso-
lution of a dispute, or anything else germane
to the document.” Moreover, because of the
importance of documentation in real estate
transactions, factual recitals are considered
strong evidence of the matters asserted.8

Remarkably, the opportunities created by
803(15) extend to witness affidavits. Although
hearsay objections typically prevent the pres-
entation of testimony by affidavit, this rule
is modified in the real estate context. MCL
565.451a allows the recording of affidavits
concerning a broad range of facts affecting
interests in property. This statute can be a
powerful tool when combined with 803(15).
The following information can be incorpo-
rated into an affidavit and filed with the reg-
ister of deeds:

« Knowledge regarding birth, age, sex,
marital status, death, name, residence,
identity, capacity, relationship, family
history, heirship, homestead status, and
service in the armed forces of parties
named in deeds, wills, mortgages, and
other instruments affecting real property

« Knowledge of the happening of any
condition or event that may terminate
an estate or interest in real property
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« Knowledge of registered surveyors with
respect to the existence and location of
monuments and physical boundaries,
such as fences, streams, roads, and rights
of way of real property, or reconciling
conflicting and ambiguous descriptions
in conveyances with descriptions in a
regular chain of title

« Knowledge of facts incident to posses-
sion, or the actual, open, notorious, and
adverse possession of real property

« Knowledge of the purchaser as to the
terms and conditions upon which real
property is to be held or disposed

Once this information is incorporated

into the affidavit of a person competent to
testify about such facts in open court and is
filed with the register of deeds, the state-
ments in the document fall within 803(15).
These affidavits can be used to establish a
prima facie case, present corroborative or
noncontroversial evidence, or even to carry
the burden of persuasion, all in a very cost-
effective way. In summary, 803(15) provides
a broad exception to the rule against hearsay
for statements in documents establishing or
affecting an interest in property. Recitals and
affidavits can be of particular importance
when a witness becomes unavailable before
trial or when his or her attendance is simply
cost-prohibitive.

Recorded documents affecting
an interest in property

The certified copy of a recorded docu-
ment can be used to prove the recorded doc-
ument’s contents, its execution, and its deliv-
ery. The hearsay exception established in
MRE 803(14) and FRE 803(14) provides an
important mechanism for the admission of
evidence concerning recorded documents. It
provides the technical link between the con-
tents of the document that is physically lo-
cated in the register of deeds’s office and the
evidence that is being offered to the court.
Without this exception “the recording proc-
ess would be reduced to a nullity.”®

Reputation concerning boundaries

Property boundaries can be established
through use of evidence concerning reputa-
tion within the community. The growing
importance of the doctrine of acquiescence

B

in boundary line disputes
has enhanced the value of
this type of evidence.
MRE 803(20) and FRE
803 (20) provide a hear-
say exception for evi-
dence of the reputation
in a community, arising
before the controversy, on
the boundaries of land
within that community.
This exception does
not, however, extend to
all statements regarding
boundaries. Rather, the
party offering the testi-
mony must show that it reflects the property’s
longstanding reputation or that the matter
was of general interest to all members of the
community.10 Unlike MRE 405 and MRE
608, which have been modified to allow
opinion evidence, MRE 803(20) and FRE
803(2) both require reputation testimony.
This rule can be used in conjunction with
803(15) and MCL 565.451a to establish or
preserve reputation evidence by affidavit.

Government reports
concerning violations

A tenant can prove the landlord’ violation
of an ordinance or statute by offering the
written report of a relevant government em-
ployee. In the appropriate circumstances, rele-
vant employees could include building and
health inspectors, policemen, and social
workers. This hearsay exception is not found
in the Michigan Rules of Evidence, but rather
in the District Court Rule designed to effec-
tuate eviction actions under Michigan’s Sum-
mary Proceedings Statute. Unlike the general
exceptions found in the MRE and FRE, this
exception is designed solely to help tenants.

MCR 4.201(J)(3) provides that if the
tenant claims that the landlord has failed to
comply with an ordinance or statute, the
court may admit an authenticated copy of
any relevant government employee’s report
filed with a government agency. Objections
to the report affect the weight given to it, not
its admissibility. This District Court Rule ex-
tends beyond MRE 803(8), which provides
a general exception for the admission of pub-
lic records. Unlike MRE 803(8), this rule

There are four hearsay
exceptions of particular
value to real estate disputes.

Michigan courts have given
tenants and property owners
broad latitude when it comes
to testifying about the value
of their real estate.

does not require the tenant to demonstrate
that the matters were observed as a result of a
duty imposed by law or that there was a duty
to report. If a relevant government employee
saw it and reported it, it's admissible.

Lay Opinion of Value

Michigan courts have given tenants and
property owners broad latitude when it
comes to testifying about the value of their
real estate under MRE 701.1 The impor-
tance of this testimony can be critical. Dam-
age to real property is typically measured by
the decrease in value caused by the breach.
Without evidence of value, the plaintiff can-
not establish a prima facie case. Although ev-
idence of value should usually be presented
through the testimony of a qualified real es-
tate appraiser under MRE 702, these cases
acknowledge two facts. First, that “alleged
experts have no particular monopoly on
knowledge” when it comes to the value of
land.2 Second, many litigants simply can
not afford an expert witness and should not
be precluded from establishing a prima facie
case because of it.

This is not to say that admission is au-
tomatic. A minimal foundation is still re-
quired, though liberally met. The opinion of
the Michigan Court of Appeals in Grand
Rapids v HB Terryberry Co provides excel-
lent guidance.13 As the court explained, to
render an opinion regarding value, the wit-
ness must establish familiarity with the prop-
erty and any other comparable property used
for the purpose of valuation. Once qualified,
the witness may testify about value and the



method used to arrive at it. Any explanation
of methodology or data goes to weight
rather than admissibility. The admissibility
of lay opinion testimony does not mean, ob-
viously, that the witness will always carry the
burden of persuasion. The opposing party
still has the full range of cross-examination
to expose errors in reasoning or to discredit
an unrealistic opinion. In almost every case,
the testimony of a disinterested appraiser
skilled as an expert witness is preferable.
Where the cost is prohibitive, however, lay
opinion provides a basis to get the case be-
fore the finder of fact.

Presumptions

Evidentiary presumptions can play an im-
portant role in real property disputes. Gener-
ally, the plaintiff is required to carry both the
burden of production and the burden of per-
suasion. There are instances, however, where
the law alters this rule. Although there are
many presumptions affecting real estate dis-
putes, 4 this article will focus on two involv-
ing possession and use.

The presumption
of prescriptive use

Where one party has used the property
of another for a long period, the law will
presume adversity, whether actual adversity
can be established or not.1> This presump-
tion helps to establish a key element (hostile
or adverse use) in claims of adverse posses-
sion or prescriptive easement. It is particu-
larly valuable where all the potential wit-
nesses have died, moved away, or simply
don't want to get involved (which often leads
to a state resembling amnesia).

The general rule for presumptions is set
forth in MRE 301. Typically, a presumption
imposes upon the party against whom it is
directed the burden of going forward with
evidence to rebut the presumption, but does
not shift the burden of proof in the sense of
the risk of nonpersuasion. The presumption
of prescriptive use follows this general rule.
Although it does not shift the burden of
persuasion, it is still very useful. If the prop-
erty owner against whom the prescriptive
right is asserted fails to produce evidence
that the use was permissive, the use will be
deemed adverse. Moreover, even where the

presumption is rebutted, an inference of ad-
versity remains.16

The presumption of retaliation

The summary proceedings statute estab-
lishes a set of evidentiary presumptions re-
lating to retaliatory eviction.l” The statute
prohibits the eviction of a tenant when the
landlord is retaliating because the tenant has
tried to secure or enforce certain rights.18
These presumptions fall outside the general
rule set forth in MRE 301 and actually shift
the burden of persuasion, rather than solely
the burden of production.

The statute sets forth a detailed list of
protected actions, such as filing a complaint
with the local building inspector. If the ten-
ant establishes (a) that it undertook the pro-
tected action within 90 days of the com-
mencement of the eviction proceeding and
(b) that the action has not been rejected, dis-
missed, or otherwise resolved against the ten-
ant, then a presumption arises that the ter-
mination was retaliatory.

Once the presumption is established, the
landlord must prove by a preponderance of
the evidence that the termination was not
undertaken in retaliation. But, if the tenant
undertook the protected action more than
90 days before the eviction was commenced
or the action was resolved adversely to the
tenant, a presumption arises against the de-
fense. In such cases the tenant has the bur-
den to establish its defense by a preponder-
ance of the evidence.

These evidentiary presumptions can sig-
nificantly affect eviction proceedings. They
make it possible for the tenant to establish its
defense at relatively little cost. Once the ten-
ant presents evidence that it has taken the
protected action within the applicable pe-
riod, the burdens of production and persua-
sion shift to the landlord, and an evidentiary
inference arises as well. This can be a diffi-
cult obstacle for the landlord to overcome,
particularly when the tenant has also filed a
jury demand.

Conclusion

The foregoing rules of evidence can have
a significant impact on litigation. Familiarity
with them can save time and money, and
preserve critical evidence from the ravages of

time. Although he that has lands has quar-
rels, he that has evidence wins them. «
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