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s attorneys representing clients with sex discrim-

ination concerns in the educational institution
and responsibilities upon employers, separate and distinct
from obligations created by Title VII of the Civil Rights Act of
1964, the Equal Pay Act of 1963, and Michigan’s Elliott-Larsen
Civil Rights Act. This article outlines the rights of employees
of educational institutions with respect to Title IX and provides
practice tips to attorneys representing these clients.

context are well aware, Title IX imposes rights

Overview of Title IX in the employment law context

Title IX of the Educational Amendments of 1972 reads:
“No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any education program
or activity receiving Federal financial assistance.”! Commonly
understood to protect students, Title IX also protects employ-
ees of educational institutions that receive federal funding, as



outlined in guidance issued by the U.S. Department of Edu-
cation, Office for Civil Rights in 1991:

Title IX of the Education Amendments of 1972 protects
people from discrimination on the basis of sex in employ-
ment and employment practices in education programs or
activities receiving Federal financial assistance.

The prohibition on discrimination in employment in the ED
regulation for Title IX encompasses, but is not limited to, re-
cruitment, advertising, hiring, upgrading, tenure, firing, rates
of pay, fringe benefits, leave for pregnancy and childbirth, and
participation in employer-sponsored activities. The regulation
applies to all employment decisions by ED recipients, whether
made directly or indirectly through contractual arrangements
with referral agencies, labor unions, organizations providing
or administering fringe benefits, or others.>

Title IX complements the protections available to employ-
ees under Title VII? and the Elliott-Larsen Civil Rights Act.*
In addition to sexual harassment and assault, Title IX pro-
tects employees who may experience relationship violence
and stalking’ As long as an educational institution is receiv-
ing federal funding in some form and is not subject to one or
more of the limited exemptions available under the law,° Title
IX protections apply to both its students and employees.’

Special considerations when representing
employees of educational institutions who
report experiencing sex discrimination at work

Ensuring client safety through inferim measures

Institutions should provide appropriate interim measures or
accommodations to employees who have reported experienc-
ing a Title IX violation before or during an institution’s internal
investigation.® According to the Office for Civil Rights:

Interim measures are individualized services offered as appro-
priate to either or both the reporting and responding parties
involved in an alleged incident of sexual misconduct....In-
terim measures include counseling, ... modifications of work
or class schedules, campus escort services, restrictions on con-
tact between the parties, changes in work or housing locations,
leaves of absence, increased security and monitoring of certain
areas of campus, and other similar accommodations.”

When representing a client who has experienced a poten-
tial Title IX violation, it is appropriate to request any interim
measures the client may need to continue working uninter-
rupted as the investigation continues. Depending on the sever-
ity of the incident, examples of appropriate interim measures
include suspending or removing the respondent from the
workplace; providing time off from work for the client to seek
healthcare, counseling, criminal justice assistance, or legal ser-
vices; or helping the client access the services of an employee
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At a Glance

Commonly understood to protect students, Title IX’s
protections also cover employees of educational
institutions that receive federal funding. Title IX
complements the protections available to employees
under Title VIl and Michigan’s Elliott-Larsen Civil Rights
Act. This article discusses the rights of employees

of educational institutions with respect to Title IX

and provides practice tips to attorneys representing
these clients.

assistance program. To initiate a request for interim meas-
ures on behalf of a client, contact the institution’s designated
Title IX coordinator.””

No-contact directives

One of the interim measures available to parties involved
in Title IX investigations is the no-contact directive. “In
some cases, it may be appropriate to further separate the
harassed student and the harasser, e.g., by...directing the
harasser to have no further contact with the harassed....”"
Again, these requests should be directed to the designated
Title IX coordinator.

Personal profection orders—institutional obligations

Clients may seek to obtain personal protection orders to
protect themselves from further harassment in the workplace,
whether it be from a coworker or from someone outside the
institution who is engaging in harassment or stalking at the
client’s workplace. While some institutions have stated proce-
dures regarding how they assist in the enforcement of court-
issued protection orders, there does not appear to be such a
trend within Michigan institutions.' The best practice in these
situations is to advise both the Title IX coordinator and the
institution’s public safety or law enforcement unit of the order
and request that they assist with any necessary implementa-
tion measures, such as separating the parties or changing work
schedules as appropriate.

Practice tips

Title X jurisdiction

There is a popular misconception that Title IX does not
apply to private educational institutions and, therefore, its
protections are not available to employees in those settings.
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However, attorneys should consider whether the private insti-
tution in question:

e Receives any federal grant money

e Receives any federal grants or scholarships for
its students

e Receives any federal work-study funding

e Uses or rents federal land or property at below
market value

e Receives federal training

e Receives any other source of federal funding®

Any of the above circumstances require Title IX compliance
unless the institution has specifically been approved for an
exemption by the federal government. Therefore, where it may
seem at first glance that a school does not fall under the um-
brella of Title IX, further scrutiny of its funding sources may
be useful.

As an example, the U.S. District Court for the Fourth Circuit
held that Bob Jones University, a private institution in South
Carolina, received federal financial assistance when it accepted
students who paid for their tuition with federal loans. Although
the money was paid directly to the students, the university
was considered the indirect recipient.! In the K-12 context,
the National School Lunch and National School Breakfast pro-
grams are federally funded programs available to both public
and private schools.”

Anatomy of a Title X investigation

With the Department of Education’s proposed Title IX rule
not yet finalized at the time of writing and given ongoing
Sixth Circuit litigation, institutional Title IX investigation pro-
cedures are in a current state of flux. However, in general,
attorneys representing parties in the process can expect the

following procedures. First, the institution will receive notice
of the alleged Title IX violation and assess jurisdiction and

Attorneys who work with employees of
educational institutions with sex
discrimination concerns—whether they
represent the individual reporting
the discrimination or the individual accused
of it—will be well-served to consider
the provisions and requirements of
Title IX in addition to other state
and federal laws and regulations.

whether it will initiate a formal investigation process. If the
institution proceeds with a formal investigation, attorney in-
volvement may be limited, as some institutions do not allow
direct attorney participation in the process and limit attor-
neys to the role of silent advisor. This may be the case even
if the institution uses a direct hearing process, which most
institutions are implementing at least with respect to Title IX
investigations involving students in light of the 2018 Sixth Cir-
cuit ruling in Doe v Baum.'®

Attorneys will want to consult individual institutional poli-
cies to determine their role in the process. Some institutions
use the same process for student and employee Title IX in-
vestigations, and some have separate procedures. Likewise,
some institutions allow for appeals and some do not.

Obtaining employment/personnel records

Michigan employment attorneys are familiar with advis-
ing employees to use the Bullard-Plawecki Employee Right to
Know Act to access personnel records. When representing em-
ployees of public institutions, however, attorneys may want
to consider advising clients to seek information via Michigan’s
Freedom of Information Act (FOIA) instead. Unlike Bullard-
Plawecki, FOIA requires specific timelines for institutional re-
sponse: an institution must provide an initial response within
five business days, with the option of notifying the requester
of an extension of 10 business days. In situations where time
is of the essence and a public employer is not complying with
a Bullard-Plawecki request in a timely manner, attorneys may
find a FOIA request to be more effective.

Representing respondents

Title IX protects not only those employees of educational
institutions who have experienced sex discrimination, but also
those accused of perpetrating it. The Office for Civil Rights



2017 Q&A guidance outlined specific due process protections
for respondents in institutional Title IX proceedings:

Once it decides to open an investigation that may lead to
disciplinary action against the responding party, a school
should provide written notice to the responding party of the
allegations constituting a potential violation of the school’s
sexual misconduct policy, including sufficient details and
with sufficient time to prepare a response before any initial
interview. Sufficient details include the identities of the par-
ties involved, the specific section of the code of conduct alleg-
edly violated, the precise conduct allegedly constituting the
potential violation, and the date and location of the alleged
incident. Each party should receive written notice in advance
of any interview or hearing with sufficient time to prepare for
meaningful participation. The investigation should result in
a written report summarizing the relevant exculpatory and
inculpatory evidence. The reporting and responding parties
and appropriate officials must have timely and equal access
to any information that will be used during informal and
formal disciplinary meetings and hearings.”

In addition to the procedural requirements, educational
institutions must also ensure that the interim measures or
accommodations being provided to claimants are reasonable
and that similar considerations are made for respondents as
appropriate: “Any rights or opportunities that a school makes
available to one party during the investigation should be made
available to the other party on equal terms.”*

Conclusion

Attorneys who work with employees of educational institu-
tions with sex discrimination concerns—whether they repre-
sent the individual reporting the discrimination or the individ-
ual accused of it—will be well-served to consider the provisions
and requirements of Title IX in addition to other state and
federal laws and regulations. As Title IX guidance continues
to evolve, additional rights and responsibilities impacting both
employers and employees in the educational institution con-
text will continue to develop. m

Elizabeth Abdnour is a Lansing-based attor-
ney representing clients in civil rights, Title IX,
employment, special education, and landlord-
tenant matters. She has a JD from New York
University School of Law and a BA from Mich-
igan State University.
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