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information to practitioners regarding these
subjects and to present some rationales to
reconcile some of the apparent contradic-
tions found in case law.

Availability of
Judicial Review

Litigants seeking judicial review of deci-
sions by administrative agencies have three
potential avenues of relief: review prescribed
in the statutes applicable to the particular
agency; appeal pursuant to MCL 600.631,
which allows appeals from such decisions to
the circuit court; or the method of review
provided by the Administrative Procedures
Act (APA), MCL 24.201.5 A lawyer should
review each avenue in turn to determine
where appellate jurisdiction lies.6

The legislature can restrict the right to ju-
dicial review of decisions by administrative
agencies so long as the restriction does not
conflict with Const 1963, art 6, § 28.7 That
provision states in relevant part:

All final decisions, findings, rulings and orders
of any administrative officer or agency existing
under the constitution or by law, which are
judicial or quasi-judicial and affect private
rights or licenses, shall be subject to direct re-
view by the courts as provided by law.

In the case of a conflict between this consti-
tutional provision and an applicable statute,
the constitutional provision would control.8

In summary, appellate jurisdiction to re-
view decisions made by administrative agen-
cies depends upon what constitutional or
statutory provision applies. In addition, if no
other constitutional or statutory provision
for judicial review applies, a practitioner
might explore seeking judicial review via su-
perintending control under Const 1963, art
6,8 13.2

Standards for Reviewing
Administrative Decisions

It goes beyond the purpose of this article
to develop an exhaustive discussion of all
judicial statements on the scope of judicial
review of administrative decisions. But dif-
ferences and apparent contradictions seem to
appear in court opinions discussing the stan-
dards of review.
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Administrative law
practitioners should
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forcefully pursue
appellate issues they
present to minimize or
avoid potentially debil-
itating judicial delay.

Courts frequently adopt broad statements
regarding the limitations on judicial review.
In one form or another, Michigan courts
most frequently describe limitations upon the
standards of judicial review with statements
such as courts do not substitute their judg-
ment for that of an administrative agency,
and a reviewing court gives deference to the
expertise of administrative agencies.

From the viewpoint of any party seeking
review of an agency’s decision, the problem
with these statements stems from hyperbole
in the first statement and a non-contextual
understanding of the second statement. Ex-
tended logically, the rule that courts do not
substitute their decision for that of an agency
creates an oxymoron nullifying or frustrating
the mandate for judicial review, which can

be found in either Const 1963, art 6, § 28
or any applicable statute. If courts truly did
not substitute their judgment for that of an
administrative agency, then judicial review
would become an expensive and meaning-
less process. What other justification can ju-
dicial review have beside the possibility that
an agency erred and should be reversed—
substitution of a judicial decision for an
agency decision? On the other hand, the so-
called deference rule implies that judicial
deference to an agency’s expertise should be
automatic with little regard for the nature of
the issue involved or its context. Thus, the
substitution rule and the deference rule war-
rant further evaluation.

Const 1963, art 6, § 28 addresses not
merely the availability of judicial review, it
also states the following standards for judi-
cial review:

This review shall include, as a minimum, the
determination whether such final decisions,
findings, rulings and orders are authorized by
law; and, in cases in which a hearing is re-
quired, whether the same are supported by
competent, material and substantial evidence
on the whole record. Findings of fact in work-
men's compensation proceedings shall be con-
clusive in the absence of fraud unless other-
wise provided by law.

In determining the meaning of constitu-
tional provisions like this, courts consider
the constitutional convention debates.10

Const 1963, art 6, § 28 is a new consti-
tutional provision which arose out of Con-
stitutional Committee Proposal 95.11 The
purpose of adopting this new constitutional
provision was to protect the public from
abuse of administrative power and to provide
a safeguard against bureaucratic action by ad-
ministrative agencies. Although the delegates
concluded that the legislature would have the
power to adopt even higher standards for ju-
dicial scrutiny of decisions by administrative
agencies, the goal was to set a uniform mini-
mum standard for judicial review of deci-
sions made by administrative agencies. The
level of the appropriate minimum standards
was vigorously debated.12

With regard to fact questions, Const
1963, art 6, § 28 is designed to avoid making
findings of fact conclusive13 and is intended
to avoid judicial affirmance of administrative



decisions based upon the “scintilla” rule un-
der which only a tiny bit of evidence would
be sufficient to affirm the decision of an ad-
ministrative agency. On the other hand, con-
stitutional delegates expressed a fear that
adopting a new constitutional provision
would lead to de novo judicial review of fact
questions; thus, Const 1963, art 6 § 28 is in-
tended only to require a review of the record
made before the administrative agency and
not to provide for a new hearing. Final con-
vention action determined that the standards
for review would be whether or not adminis-
trative decisions “are authorized by law” and
whether or not decisions “are supported by
competent, material and substantial evidence
on the whole record” when a hearing is re-
quired.® In other words, Const 1963, art 6,
8 28 creates two separate standards for judi-
cial review.

Since 1963, the Michigan Supreme Court
has interpreted Const 1963, art 6, § 28 and
has said with regard to fact questions that
Const 1963, art 6, § 28 requires Michigan
courts to consider both sides of the record,
and therefore, has said that judicial review
must necessarily entail a degree of qualitative
and quantitative evaluation of the evidence
considered by an agency.’5 On the other
hand, with regard to legal questions, the
Michigan Supreme Court has ruled that the
standard for judicial review is de novo review.16

Despite these Supreme Court opinions re-
garding standards for judicial review, confu-
sion or contradictions have arisen in review-
ing agency fact-finding decisions as well as in
the context of reviewing agency decisions re-
garding questions of law. Based on the consti-
tution and Michigan Supreme Court prece-
dent cited above, one needs to question or, at
least, reconsider, the “substitution” and “def-
erence” standards for judicial review that have
been routinely relied upon in many Michigan
Court of Appeals opinions.

Opinions frequently state the substitution
and deference rules in an abstract, virtually
absolute form such as:

A reviewing court must give due deference to

the administrative expertise of [an agency]

and may not substitute its judgment for that

of the agency.%”

Such a virtually absolute form of the stan-
dards limiting judicial review evidences an

approach to judicial review that, at best,
backs away from the courts’ constitutional
and statutory duty to conduct appellate re-
view. For legal questions, this formulation es-
chews the de novo standard of review. For
facts questions, a more valid and reasonable
statement of the substitution rule would be to
say that a court will substitute its opinion or
judgment for that of an administrative agency
only when there is competent, conflicting ev-
idence.18 Such a statement of the rule is more
akin to the constitutionally adopted standard,
which requires support by competent, mate-
rial, and substantial evidence on the whole
record. In any event, neither the constitution
nor the statutes governing appeals preclude
substitution of judicial judgment for that of
an administrative agency. Instead, constitu-
tional and statutory standards for judicial re-
view concern when and how much a court
will undertake to substitute its judgment for
that of an agency decision.19

In summary, by adopting broad limits
upon the standards for judicial review, Mich-
igan court opinions sometimes seem over-
eager to abstain from the appellate duties im-
posed upon them by Const 1963, art 6, § 28
and applicable statutes. For fact questions, it
might be appropriate to defer to an agency’s

choice between conflicting evidence, but
even then there should be some qualitative
and quantitative evaluation of the evidence
considered by an agency.20

The more significant confusion arises
when Michigan court opinions address ques-
tions of law. On the one hand, the Supreme
Court has ruled that legal questions decided
by administrative agencies are subject to de
novo review.2! On the other hand, the Su-
preme Court has ruled that a construction

given to a statute by an agency is always enti-
tled to the most respectful consideration and
ought not be overruled without cogent rea-
sons.22 But judicial deference does not pre-
clude a court from rejecting an agency’s inter-
pretation.23 Even if a reviewing court gives
deference to the expertise of administrative
agencies, courts must not abandon or dele-
gate their responsibility to interpret legisla-
tive intent.24

In other words, Michigan courts can al-
ways review an agency’s legal findings, and
agency interpretations are not binding even
though courts afford an agency’s interpreta-
tion some deference.25 In 1999, the Michi-
gan Supreme Court affirmed previous rul-
ings that an agency’s determination regarding
the scope of its authority is a question of law,
which is reviewed de novo,26 and that ques-
tions of statutory interpretation are questions
of law, which are reviewed de novo.27

Const 1963, art 3, § 2 and its predecessors
require the separation of the powers of the
executive, judicial, and legislative branches of
government. A historical review of the consti-
tutional doctrine concerning separation of
powers supports de novo review of legal ques-
tions. Justice Marshall said in Marbury v
Madison, 5 US 137, 177-178; 2 L Ed 60, 73

(1803), “It is emphatically the province and
duty of the judicial department to say what
the law is.”28

As the Michigan Supreme Court once
explained:

We hardly supposed that anyone doubted that
the construction of a statute or ordinance is a
matter of law and not of fact. This is a well-
recognized judicial function. It is the duty of
courts to construe the language of the statute
and while “the construction given to a statute
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by those charged with the duty of executing it is
always entitled to the most respectful considera-
tion and ought not to be overruled without co-
gent reasons,” such construction is not binding
upon the courts.29

In 1940, the Supreme Court was urged to
adopt an interpretation of the veteran’s pref-
erence act adopted by several governors, but
the court said:

We have great respect for the opinion of all of
our governors and will take notice of a con-
struction given in the administration of doubt-
ful or obscure laws by officers with a duty to
perform thereunder, but in the final analysis

the construction of a statute still remains in the
judicial branch of our government.30

Likewise, the court has ruled that admin-
istrative interpretations must be rejected if
not in accord with the intent of the legisla-
ture.3! Finally, the Michigan Supreme Court
has said that it is the responsibility of the ju-
diciary to interpret legislative intent and that
this responsibility cannot be delegated.32

Although federal precedent differs in
many significant ways (beyond the scope of
this article) from Michigan precedent, it is
interesting to note that the United States Su-
preme Court has recently recognized that
even when judicial deference may be appro-
priate during judicial review of legal ques-
tions decided by an administrative agency,
deference is limited:

The fair measure of deference to an agency ad-
ministering its own statute has been under-
stood to vary with circumstances, and courts
have looked to the degree of the agencys care,
its consistency, formality, and relative expert-
ness, and to the persuasiveness of the agen-
cys position, ... This approach has pro-
duced a spectrum of judicial responses,
from great respect at one end, ...to
near indifference at the other.33

In summary, courts have fre-
quently stated that they must
defer to statutory interpre-
tations adopted by adminis-
trative agencies, but such
deference should be more
limited than many court
opinions seem to imply.
Under the separation of
powers doctrine, statu-
tory construction be-
longs within the prov-
ince of the courts,
and courts should
perform a de novo
review of legal
questions.

Judicial Reluctance
to Review Administrative
Law Appeals

Even though there is little question that
rulings by administrative agencies are sub-
ject to judicial review, as a pragmatic matter
administrative law practitioners should take
into account one other factor. Courts truly
prefer to avoid reviewing administrative
agency decisions, and this factor can subtly
affect the outcome of appellate review.

The potential results of judicial aversion
to reviewing the merits of appeals from ad-
ministrative agency decisions can be illus-
trated by events that occurred during one ap-
peal the author participated in. In late 1996
and early 1997, the Michigan Public Service
Commission issued some procedural orders
in a power supply cost recovery plan case
involving the Detroit Edison Company. On
February 25, 1997, three parties to the ad-
ministrative proceeding filed a joint peti-
tion for interlocutory review by the Ingham
County Circuit Court of those commission
orders. The appeal was filed in the circuit
court because, in numerous previously un-
published orders, the Ingham Circuit Court
and the Court of Appeals had disagreed over
whether appellate jurisdiction rested in the
Court of Appeals under MCL 462.26 or in
the Ingham County Circuit Court under
MCL 24.301. Certainly this jurisdictional
question has been a significant one, but the
conflicting orders of the two courts reveal
that each court has a desire to have the other
court handle these appeals.

On motion by the Public Service Com-
mission, the Ingham Circuit Court trans-
ferred the appeal to the Court of Appeals
under MCL 462.26(3). The Court of Ap-
peals, without request from a party, re-
manded the case to the circuit court. The
Public Service Commission appealed the re-
mand order, and the Supreme Court sum-
marily vacated the Court of Appeals remand
order and sent the case back for a plenary de-
cision concerning the appellate jurisdiction
question.34 After remand for plenary consid-
eration, the appellants and the appellees filed
briefs with the Court of Appeals. Although
there were differences in their briefs, all par-
ties agreed that jurisdiction belonged with



the Court of Appeals. Two years later, the
Court of Appeals issued an opinion remand-
ing the case and finding that jurisdiction lies
in the Ingham County Circuit Court.35 The
joint appellants and the Public Service Com-
mission separately sought leave to appeal, but
with two justices dissenting, the Supreme
Court denied leave to appeal in 2000.36

In this case, the appellate process foun-
dered on the issue of appellate jurisdiction.
The underlying merits of the commission’s
procedural orders remained unreviewed for
years until time rendered those serious legal
questions moot for purposes of the case. Ad-
ministrative law practitioners should care-
fully preserve and forcefully pursue appellate
issues they present to minimize or avoid po-
tentially debilitating judicial delay, which can
arise from a reluctance of Michigan courts to
be the court to conduct substantive judicial
review of administrative agency decisions.

Conclusion

An attorney can play a pivotal role in de-
termining the outcome of an administrative
law case by being aware of how Michigan
courts address and resolve questions concern-
ing the avenues for appellate review and the
standards for judicial review. When planning
litigation strategy, an attorney should also
remember the potential, self-centered rea-
sons an agency or a reviewing court might
have to rely upon a process or standards for
judicial review that can frustrate attempts to
obtain a judicial decision on the merits of
factual or legal questions raised in adminis-
trative proceedings. «
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