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ichigan’s executive, legislative, and judicial branches
have paid a good deal of attention to the state’s Free-
dom of Information Act (FOIA) in the past several
years.! Consistent with her administration’s policy of greater
transparency in state government, Governor Gretchen Whitmer
issued an executive directive aimed at ensuring a more user-
friendly process for seeking executive branch records subject
to FOIA. In response to public concerns that Michigan’s FOIA
is more narrowly interpreted than similar laws in other states,
the House of Representatives has passed a package of bills that
would at least partially expand the scope of records that the
governor’s office and legislature would be required to dis-
close. And on the judicial side, the Michigan Court of Appeals
and Supreme Court have recently reviewed several cases ask-
ing the appellate courts to reconsider the nature of what con-
stitutes a “public record” or a “public body” under FOIA.
Although these developments suggest a significant state-
wide investment in broadening the definition of what is “pub-
lic” under FOIA, the statute still has its limits. To name a few:

Michigan’s governor and lieutenant governor remain exempt
from FOIA; the state Senate has not shown a lot of enthusiasm
for the House’s proposed FOIA expansion; and the Court of
Appeals has (so far) upheld numerous recent trial court deci-
sions dismissing FOIA claims aimed at increasing the range
of public records subject to disclosure. This article provides a
brief overview of FOIA and summarizes recent executive, leg-
islative, and judicial activity addressing the scope of what is
“public” under the statute.

Overview of Michigan's
Freedom of Information Act

Along with the Open Meetings Act,? FOIA operates as one
of Michigan’s most crucial, pro-disclosure “sunshine laws.” The
statute emphasizes that “it is the public policy of this state
that all persons, except those persons incarcerated in state
or local correctional facilities, are entitled to full and com-
plete information regarding the affairs of government and the
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Recent FOIA cases in Michigan’s appellate courts illus-
tfrate the public’s contfinued interest in maintaining
access to the activities of elected officials that might
otherwise escape public nofice.

official acts of those who represent them as public officials
and public employees, consistent with this act.”® FOIA’s pub-
lic policy of providing full and complete information to the
public regarding government affairs supports the public’s abil-
ity to “be informed so that they may fully participate in the
democratic process.”

FOIA specifically requires public bodies to allow persons
to inspect, copy, or receive copies of public records upon writ-
ten request.’ FOIA’s definition of “public body” includes any
of the following:

() A state officer, employee, agency, department, division,
bureau, board, commission, council, authority, or other body
in the executive branch of the state government [...]

(#) An agency, board, commission, or council in the legisla-
tive branch of the state government.

(#27) A county, city, township, village, intercounty, intercity,
or regional governing body, council, school district, special
district, or municipal corporation, or a board, department,
commission, council, or agency thereof.

(7v) Any other body that is created by state or local authority or
is primarily funded by or through state or local authority, ex-
cept that the judiciary, including the office of the county clerk
and its employees when acting in the capacity of clerk to the
circuit court, is not included in the definition of public body.®

Notably, FOIA’s definition of “public body” excludes “the gov-
ernor or lieutenant governor, the executive office of the gover-
nor or lieutenant governor, or employees thereof” as well as
state legislators.” While the statute expressly includes state of-
ficers and employees in the executive branch within its reach,
local governmental officers and employees, by contrast, do not
qualify as public bodies.?

Under FOIA, a “public record” is “a writing prepared,
owned, used, in the possession of, or retained by a public
body in the performance of an official function, from the time
it is created,” not including computer software’? All public
records are subject to full disclosure under FOIA unless the
material requested falls under one of FOIA’s express exemp-
tions.!” The statute contains a number of exemptions, the most
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common of which include records containing information of
a personal nature that, if released, would constitute a clearly
unwarranted invasion of an individual’s privacy; records re-
lated to law enforcement investigations; and records subject
to the attorney-client privilege.! FOIA’s exemptions are nar-
rowly construed, and the public body seeking to invoke an
exemption must be able to prove that the nondisclosure is in
accord with the legislature’s intent.'

FOIA has a robust enforcement mechanism. If a public
body denies all or part of a FOIA request, the statute provides
procedures for the requester not only to appeal the denial di-
rectly to the public body, but also to file an expedited action
in the circuit court or the court of claims (where appropri-
ate) to compel the public body’s disclosure of the requested
records.” If the person asserting the right to inspect public
records under FOIA prevails in their judicial action, the stat-
ute directs the reviewing court to award reasonable attorney
fees, costs, and disbursements to the prevailing party.™ If the
reviewing court determines that the public body has “arbi-
trarily and capriciously violated [FOIA] by refusal or delay in
disclosing” public records, the court will award the records
requester with both actual and compensatory damages and
$1,000 in punitive damages.?

Recent FOIA-related activity in
the executive and legislative branches

Despite FOIA’s pro-disclosure policy, Michigan’s statute is
still narrower than similar statutes in many other states. Mich-
igan is one of very few states whose FOIA statute exempts the
governor, lieutenant governor, and legislature from public dis-

closure requirements.!

These exemptions have contributed
to public watchdog groups awarding Michigan with failing
transparency and ethics rankings and a perception among
some members of the public that “Michigan residents haven’'t
been given the full picture about who represents them.”"”

In the past few years, however, Michigan’s executive and
legislative branches have taken steps toward increasing access
to public records under FOIA. On February 1, 2019, Governor
Whitmer issued an executive directive titled “Ensuring Trans-
parency in State Government,” which states that “Michigan-
ders deserve a government that is more open, transparent, and
accountable.”®® The directive requires that “[a]ccess to public
records [under FOIA] must be given the broadest possible ef-
fect” among the executive branch and encourages the branch
to make requesting public records under FOIA a quicker and
more user-friendly process.” Among other things, the exec-
utive directive requires departments or autonomous agen-
cies subject to supervision by the governor to recognize finan-
cial and accounting records as public records; substantively
respond to requests within the minimum timeframe of five
business days required under FOIA if possible (and not auto-
matically invoke statutory extension periods); and designate
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a “transparency liaison” charged with assisting members of the
public in navigating FOIA’s requirements.?’ The governor and
lieutenant governor remain exempt from FOIA under the ex-
ecutive directive.

Michigan’s House of Representatives has also recently made
a push to broaden FOIA’s reach by unanimously passing a
package of bills that would at least partially expose the gov-
ernor’s office and the legislature to FOIA.?' The bills would
also create a new Legislative Open Records Act to allow for
some records requests from state lawmakers.? Although sim-
ilar bills have been introduced in every legislative session for
several years and died in the Senate, sponsors of the latest
set of bills hope they might gain new support for their cause
given the current administration’s encouragement of increased
public transparency.?

Recent caselaw: Public records
and public bodies under FOIA

The Michigan Supreme Court recently granted leave to
appeal in a case considering the limits of FOIA’s definitions
of “public record” and “public body.”?! In Bisio v City of Village
of Clarkston, the Court of Appeals affirmed the trial court’s
dismissal of the plaintiff’s claim alleging that a city attorney’s
correspondence with third parties that had not been shared
with, used, or retained by the city was nonetheless subject to
FOIA.” Relying on agency principles, the plaintiff argued that
the city attorney’s documents pertaining to city business—
here, a development project—belonged to the city because
the attorney stood in the city’s shoes as the city’s agent.?® The
city maintained that the attorney’s records were not public
records under FOIA because they were not “prepared, owned,
used, in the possession of, or retained by a public body [i.e.,
the city] in the performance of an official function” under
MCL 15.232(e).”

The Court of Appeals agreed with the city, holding that
the requested records were not public under FOIA’s plain stat-
utory language. The Court reasoned that because FOIA’s defi-
nition of public body does not include officers or employees
acting on behalf of cities, townships, and villages where, by
contrast, it does include officers and employees acting on
behalf of the executive branch, the legislature’s intent not to
consider municipal agents like Clarkston’s city attorney as pub-
lic bodies was clear.?® Because the city attorney’s records were
not prepared, used, possessed, or retained by the city itself,
they were not public records subject to FOIA’s disclosure re-
quirements.?” Although the Court of Appeals found the plain-
tiff’s argument under agency principles “seductive,” it declined
to “[expand] the definition of ‘public body’ and of ‘public rec-
ord’”” without any support for plaintiff’s interpretation in the
statute itself.*

The Supreme Court granted the plaintiff’s application for
leave to appeal the Court of Appeals’ decision on September 25,

2019, and specifically asked the parties to address (1) whether
the Court of Appeals erred in holding that the documents the
plaintiff sought were not within FOIA’s definition of public rec-
ord and (2) whether the city’s charter-appointed attorney “was
an agent of the city such that his correspondence with third
parties, which were never shared with the city or in the city’s
possession, were public records” under FOIA.*' The Supreme
Court’s interest in these particular issues suggests that it might
be willing to consider a broader interpretation of FOIA draw-
ing on agency principles in the analysis of whether municipal
records are subject to disclosure.*

Haney v Michigan Townships Association is another recent
FOIA case testing the limits of what constitutes a public body
under FOIA.® In Haney, the plaintiff sued the Michigan Town-
ships Association (MTA) after it denied his FOIA request seek-
ing correspondence between the MTA and Fraser Township.
The plaintiff’s lawsuit alleged that because the MTA primarily
received funding from governmental entities (i.e., its township
members), the MTA was a public body under MCL 15.232(h)(iv)
(which defines “public body” as “[alny other body that is...
primarily funded by or through state or local authority”).** The
MTA countered that it was not “primarily funded by state or
local authority” under controlling precedent interpreting MCL
15.232(h)(iv) because the money it received from its township
members was paid in exchange for providing goods and ser-
vices such as on-call assistance to members, legislative rep-
resentation of interests affecting townships, and educational
programming.® The trial court agreed with the MTA, holding
that because the association was a private corporation funded
through payment of dues in exchange for goods and ongoing
services, it was not a public body for purposes of FOIA.

On appeal, the Court of Appeals agreed with the MTA and
affirmed the trial court’s ruling that the association was not
a public body subject to FOIA under MCL 15.232(h)(iv). The
Court’s decision focused on its previous interpretation of the
word “funded” in State Defender Union v Legal Aid. In State
Defender, the Court held that the Legal Aid and Defender As-
sociation of Detroit—a provider of legal services to indigent
persons—was not “primarily funded” by a public body de-
spite receiving more than 50 percent of its funds from public
sources because, under FOIA, “funding” was “the receipt of
a governmental grant or subsidy” and not “the exchange of
services or goods for money.”*® Likewise, in Haney, the MTA
was not a public body because “[allthough the majority of
MTA’s revenue is derived from its members, most of which are
governmental entities, those members pay dues to be associ-
ated with MTA in exchange for the services it provides.” The
Court’s decision suggests that it is not willing to sweep private,
government-related associations under FOIA’s umbrella sim-
ply because they receive the majority of their funding from
public sources. The key question is whether the organization
provides goods and services in exchange for money paid by
governmental entities; if it does, FOIA likely doesn’t apply.



Conclusion

The recent FOIA cases in Michigan’s appellate courts illus-
trate the public’s continued interest in maintaining access to
the activities of elected officials that might otherwise escape
public notice. Although the Supreme Court’s decision to take
up a FOIA case with implications for the scope of public rec-
ords and the recent push for increased public transparency in
the legislative and executive branches all register this interest,
it remains to be seen whether practical changes to the way
that FOIA currently operates will emerge. B
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