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At a Glance

Public comments posted on official, government-run
social media payes should not be blocked, deleted,
or hid; yet determining whether a social media page
is an official payge on which public comment has been
invited may depend on the specific circumstances
presented. When in doubt, do not delete, and consult
with legal counsel.




t comes as no surprise that social media sites have seen a

dramatic rise in the number of users since the coronavirus

outbreak. As businesses and government offices have tem-
porarily closed and people have taken to their homes to avoid
getting sick and slow the spread of the virus, record num-
bers of people turned to the internet and social media to stay
connected to friends and family and informed about current
events. During these unprecedented times, local government
leaders and agencies moved quickly and did an exceptional
job in transitioning government business to a virtual model to
ensure that information was communicated to citizens, public
health was protected, and public engagement could continue.

Before the pandemic, social media use by government of-
ficials and agencies was on the rise, with many public agencies
using multiple social media platforms to reach the widest pos-
sible audience. It is not difficult to understand why. It is esti-
mated that roughly 70 percent of Americans use social media

regularly and get some news from social media sites.! Before
the coronavirus outbreak, Facebook averaged 1.62 billion daily
active users,? and the public was consuming more than one
billion hours of video on YouTube every day.* Those numbers,
while staggering, rose significantly during quarantine.

As the public sector’s use of social media platforms has
expanded, complicated questions have developed over how
and to what extent the First Amendment applies to content
posted on social media sites. Several recent cases shed light
on the issue.

Is social media the new town square?

If freedom of speech is considered the lifeblood of democ-
racy, some would say that social media is fast becoming one
of the most important venues for expressing personal views.
In 2017, the United States Supreme Court in Packingham v
North Carolina portrayed social networking sites like Face-
book and Twitter as the modern public square—essentially a
digital version of a public street or park.t

Packinghbam involved a North Carolina criminal statute that
made it a felony for registered sex offenders to access internet
and social networking sites that minors were known to fre-
quent, including commonly used sites like Facebook, Twitter,
and Instagram. After concluding that the statute was not nar-
rowly tailored to serve the state’s compelling interest in pro-
tecting children from predatory internet activity, the Supreme
Court struck the criminal statute on First Amendment grounds.

Writing for the majority, Justice Anthony Kennedy explained
that the internet in general and social media in particular have
become the most important spaces in modern society for pub-
lic discourse’ The Court ruled that by broadly prohibiting reg-
istered sex offenders from accessing common social media
sites like Facebook, Twitter, and Instagram, the North Carolina
statute prevented people from accessing some of the most
important sources of information available on current events,
employment, and other vital topics, and posed an unprece-
dented constraint on free speech.® The sharply divided opin-
ion drew strong criticism from concurring justices, who char-
acterized the majority’s portrayal of social media as a public
forum as undisciplined dicta.”

Local government use of social media

The full significance of the Packinghbam ruling remains to
be seen. Some commentators have theorized that Packing-
bam’s expansive language—and particularly its framing of
the internet as a public forum—opened a Pandora’s box by
implying, with little analysis, that the public forum doctrine ap-
plies to privately owned social networking platforms.® To help
put this into context, with few exceptions, the public forum
doctrine has historically been reserved for government-owned
property traditionally opened for public assembly and debate,
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like public streets and parks.® In addition, the doctrine has
also been applied to public property designated by the gov-
ernment as a place for expressive activity.'* Applying the pub-
lic forum doctrine to privately owned social media platforms
represents a significant departure from the historical applica-
tion of the doctrine and in many respects overlooks the dual
public-private nature of digital forums."

Several courts have recently considered, with mixed results,
whether the First Amendment and the public forum doctrine
apply to social media sites maintained by the public sector.
Morgan v Bevin was one of the early cases to consider the
issue.'? In Morgan, plaintiffs sued the governor of Kentucky
for First Amendment violations after the governor allegedly
blocked plaintiffs from his official Facebook and Twitter pages
because they posted comments critical of his policies. The
court found that Facebook and Twitter are privately owned
communication channels that were not transformed into a
public forum simply because the governor used the sites for
official government business.'?

Getting to the root of the matter, the court explained that
Facebook and Twitter accounts are unlike any type of prop-
erty traditionally protected by First Amendment forum analysis
law." The court concluded that the governor’s Facebook and
Twitter accounts were intended only to communicate the gov-
ernor’s speech, not the speech of others.” In reaching this con-
clusion, the court observed that specific limits were set on the
public’s ability to comment on the governor’s Facebook and
Twitter accounts. In addition, the governor limited public com-
ment to agenda items only.'® The public was invited to respond
to the governor’s posts but was not welcome to initiate posts
of their own. As a result of these restrictions, the court con-
cluded that the governor’s use of privately owned social media
accounts was personal speech, and because the governor was
speaking on his own behalf—even on his own behalf as a
public official—the First Amendment did not apply.”

Not long after Morgan, the Fourth Circuit Court of Appeals
reached a different conclusion in Davison v Loudoun County
Board of Supervisors."® Unlike Morgan, the court in Davison
expressed no reluctance about applying First Amendment
forum analysis to a social media account operated by a public
official. The court, after considering the principles of forum
analysis, concluded that the chair of the County Board of Su-
pervisors created a public forum for free speech when she
opened her official Facebook page to comments from the pub-
lic on any topic of public interest.”

The court first determined that the chair operated the Face-
book page in her official capacity as a public official. Relevant
to this issue, the chair designated the Facebook page as be-
longing to a government official, listed her government con-
tact information on the official Facebook page, and used the
page to provide information to the public about government
activities.? In addition, the chair invited public feedback on
the Facebook page on any issue without limitation.?!

The court next evaluated the portions of the Facebook page
reserved for public comment. While the Facebook page in its
entirety may not operate as a public forum, the court found
that the interactive space on the page specifically reserved for
public comment created a public forum for free speech that
was subject to First Amendment principles.?? The court ruled
that the chair engaged in viewpoint discrimination in viola-
tion of the First Amendment when she banned the plaintiff
from accessing the official Facebook page because she dis-
agreed with his posted comments.?* The court’s analysis relied
on a Second Circuit decision that has since been reversed,
and on Packingbam’s undisciplined dicta.*

On the heels of Davison, the Second Circuit Court of Ap-
peals in Knight First Amendment Institute v Trump applied
First Amendment forum analysis and found that the president
of the United States created a public forum for free speech
when he used his Twitter account for official government busi-
ness and made its interactive features accessible to the public
for comment without limitation.” Although the Twitter account
was originally operated as a private account long before the
president took office, the court found that it was transformed
into an official government account in part because it was
maintained with the help of government employees and was
used by the president in his official capacity to promote gov-
ernment business.?

The Court in Knight concluded that when a public official
holds out a social media page as an official account for con-
ducting government business, and makes public interaction a
prominent feature of the site, the account is public, not pri-
vate, and users should not be excluded because of the view-
points they express.?

The Sixth Circuit weighs in

Recognizing the different approaches taken in Morgan and
Davison, the Sixth Circuit Court of Appeals in Novak v City
of Parma recently granted qualified immunity to two police
officers accused of deleting comments on an official police
Facebook page.?® The court found that at the time the Face-
book comments were deleted, courts had not reached con-
sensus over how First Amendment protections would apply
to comments posted on social media sites.”” As a result, the
plaintiffs did not have a clearly established right to post com-
ments on the police department’s official Facebook page and
the officers were entitled to qualified immunity.*® In Hyman
v Kirksey, the court held that the law was still not clearly estab-
lished as of spring 2018.3!

Takeaways

Several key observations can be made despite the differ-
ing approaches taken by courts on the application of First



Amendment principles to social media sites. First, as a gen-
eral rule, when public comment is invited on an official social
media site, comments should not be blocked, deleted, or hid
based on the content or viewpoint expressed. If in doubt, do
not delete and consult with legal counsel.

Second, the United States Supreme Court and Sixth Cir-
cuit Court of Appeals have stressed the importance of mov-
ing slowly and circumspectly in applying First Amendment
precedents to the internet, recognizing that the internet
changes so rapidly that what courts say today may be obso-
lete tomorrow.*

A third and final observation is that, while not always the
case, the occasional work-related comment posted on a public
employee’s personal social media page has generally not been
sufficient to transform a personal social media page into an
official page for First Amendment purposes.*® Courts review
the totality of the circumstances and consider multiple factors
when determining whether a social media account maintained
by a public official is a public, not private, account.>*

Factors relevant to the totality of circumstances inquiry in-
clude whether the social media account was operated for a
public purpose, was used primarily as a tool of governance
to communicate about government activities, and was clothed
in the trappings of public office. An account may be clothed
in the trappings of public office if, among other things, the
official identifies the social media account as a government
account and uses it for government purposes, includes his or
her official title and public office contact information on the
social media page, and relies on the help of government em-
ployees and public resources to maintain the account.®

Summary

Developing a strong social media policy is an essential step
in establishing specific guidelines for the appropriate use of
social media sites. Social media policies should be reviewed
regularly and revised as needed as technology continues to
change and local governments innovate and expand their use
of social media sites. ®
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