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By Hon. Bridget Mary McCormack

Access to Justice Requires Plain Language

here have long been lawyers, 
judges, and others in the legal 
field working to ensure access 
to justice. And plain-language 

advocates, too, have been hard at work for 
decades. They even work together some-
times because each constituent group un-
derstands well its relationship to the other. 
As the chief justice of a state court system 
that adjudicates almost four million cases 
each year, many involving self-represented 
litigants, I see plain language as an enormous 
tool for achieving equal access to our courts. 
It is critical to empowering low-income indi-
viduals to navigate the legal system on their 
own, ensuring procedural fairness for all and 
legitimacy for the rule of law.

Why access to justice matters:  
the legitimacy of the branch  
and the rule of law

The rule of law is a defining feature of 
our constitutional democracy. It is perhaps 
the single feature of the American experi-
ment that most defines us culturally; it is an 
idea and an ideal. This means that it is frag-
ile; its continuation depends on the public’s 
sustaining it. When people feel excluded 

T
from our justice system, its fragility is most 
acute. Equal access to justice is fundamental.

But the number of people with legal 
needs who cannot afford lawyers in our 
country is staggering. Of course, in the 
criminal context, the U.S. Constitution re-
quires that the government fund lawyers 
for people accused of crime who cannot 
afford to hire their own lawyers. That sys-
tem has its imperfections, many of them 
significant. But that’s not my focus here. In-
stead, I want to figure out how to make 
sure that the people in my state who have 
important civil legal problems can use the 
legal system to advocate for themselves 
and their interests regardless of income—
that everyone can participate in our justice 
system and know they are listened to. Not 
everyone is going to like the outcome of a 
particular legal proceeding (by definition, 
usually only about 50 percent of the peo-
ple like the result). But more fundamental 
than liking the outcome is believing that the 
proc ess was fair. It is not fair when litigants 
cannot understand it.

The justice gap
In Michigan, an estimated two million 

people qualify for legal help according to 
the Legal Services Corporation, a national en-

tity that secures federal funding that states 
can use to support legal-aid clinics for an 
estimated 60 million people who live at or 
below 125 percent of the federal poverty 
line.1 The State Bar of Michigan estimates 
that approximately 285 legal-aid attorneys 
in Michigan provide legal services for an 
estimated 1,961,687 people living at or be-
low 125 percent of the federal poverty level.2 
This means that every 6,883 low-income 
Michiganders have one legal-aid lawyer 
who can help them with critical needs con-
cerning housing, family, and safety.3

The lack of representation can be dev-
astating. Take evictions, for just one exam-
ple. In most eviction cases, landlords are 
represented, and tenants are not.4 And in 
most cases, pro se tenants are evicted. The 
opposite is also true: in most cases in which 
tenants are represented by counsel, tenants 
achieve favorable outcomes.5 Eviction is dev-
astating to families, but also to communi-
ties and the local economy. In fact, the cost 
to communities is now understood to be so 
significant that some jurisdictions are fund-
ing a right to counsel in eviction cases.6 But 
that solution is unlikely to be a national one. 
Even in jurisdictions where indigent peo-
ple facing eviction have a right to counsel, 
those same indigent people are likely to have 
other civil legal needs, which they will have 
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to navigate on their own. The justice gap is 
more of a canyon.

And it’s not only the people who show 
up to court on their own to try to navigate 
the legal process. There are others who 
do not understand that they have a legal 
problem with an available remedy. Think 
of a parent whose son or daughter has a 
right to special education but does not 
know that he or she qualifies. Or the con-
sumer who has a defense to an unfair loan 
practice but lacks any information about 
her legal rights.

Faith in government is lost when people 
come to court and are not in a position to 
advocate for themselves—or they never 
bother to come at all because they do not 
believe there is any hope for them in our 
legal system. What’s at stake in finding in-
novative solutions to allow all our neigh-
bors to advocate for their interests in our 
courts is the very legitimacy of the sys-
tem. Today’s tenant facing eviction is to-
morrow’s witness in a personal protection 
order. The public’s belief that the court sys-
tem is one in which being right is more 
important than being powerful is funda-
mental to its future.

Plain language: the foundation  
on which to build all solutions

Plain language is a critical first step in 
any solution to our access-to-justice prob-
lem. Clear communication is fundamental to 
reaching people who do not come to court 
at all or come to court but cannot advo-
cate for themselves. Plain language makes 
it easier for people to find the information 
they need to make decisions. It gives them 
agency in those decisions. And it allows 
them to communicate their concerns and 

their views to judges and court staff who 
are in a position to give those concerns le-
gal meaning.

Making sure that the people affected by 
our justice system understand what is hap-
pening to them while they are experienc-
ing it is essential to access to justice. People 
who come to court, as litigants or witnesses 
or families of both, want to understand what 
is being said about them, around them, and 
to them. And they have a right to under-
stand it.

Procedural fairness
Strong research supports the understand-

able view that people care more about how 
they experience justice than the particular 
outcome in any given case.7 That is, proce-
dural fairness is as important as a case’s 
outcome to the individuals in that case. Re-
searchers identify four aspects of a proce-
durally fair process that matter most:

(1)  Voice: the ability to participate in the 
proc ess and be heard;

(2)  Neutrality: the belief that the rules are 
applied in an unbiased and transpar-
ent way;

(3)  Respect: that people are treated with dig-
nity and their rights are protected; and

(4)  Trust: that the decision-makers are be-
nevolent and out to help the litigants—
they listen to litigants’ concerns and 
explain their decisions in language that 
is understandable.8

All of this is, on the one hand, sensible 
and unremarkable; anyone who has raised 
kids knows that fair process produces bet-
ter outcomes for everyone. And yet it isn’t 

what judges or court staff are primarily 
trained to be good at, so it does not always 
come easily.

In law school, we all learned how to 
speak in code. That code became second 
nature and we can now speak it effortlessly. 
We do it without thinking, using legal terms 
of art that have common language equiva-
lents, but those equivalents no longer roll 
off our tongues. Translating forms, court or-
ders, and other official court communications 
into plain language could be easier than 
training ourselves to use it in the first place.

But our efforts to use plain language in 
our interactions with court users are at 
least as important as translating our forms, 
orders, and opinions. We can and should 
explain to litigants how and why we reached 
a particular decision. And we can explain 
to them what they can do as a result of our 
decision. The benefits of clarity to courts 
have been demonstrated: people who un-
derstand court decisions and orders are far 
less likely to violate those orders or come 
back to court because of confusion about 
them.9 Better communication improves com-
pliance and reduces the chance of addi-
tional litigation.

That should be reason enough for people 
who work in courts to use plain language 
in our communications, but the benefits to 
access to justice are even more fundamen-
tal to the legitimacy of our work. We can 
give people the tools to advocate for their 
interests, a voice in the processes they are 
subject to, and the dignity of listening to 
their concerns and translating those con-
cerns into legal claims and defenses. When 
we do, we build trust in our branch of gov-
ernment and the foundation for bridging the 
access-to-justice gap.

The rule of law is a set of principles 
that require buy-in for sustenance. Access 
to justice grows buy-in, and lack of access 
erodes it. n

The article is reprinted from The Clarity 
Journal, No. 81 (2020).
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Plain language is a critical first step in any 
solution to our access-to-justice problem.
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