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hat’s in a name?” Juliet asks
Romeo in the second act of
William Shakespeare’s “Romeo
and Juliet.” Well, Juliet, when
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it comes to naming a law firm, the answer

is — a lot.

When naming a law firm, lawyers don’t
simply need to think about its alphabetical
listing in the Yellow Pages; they need to
think about how that name will impact
branding and marketing. In the age of the
internet, the firm name creates the first im-
pression to potential clients.

But when naming a firm, don’t forget
about ethics. Yes, even the seemingly sim-
ple question of what to name a law firm
has deeper ethical implications, most nota-
bly Rule 7.5 (firm names and letterhead),
Rule 7.1 (communications concerning a law-
yer’s services), and Rule 7.2(d) (required in-
formation on certain media advertising) of
the Michigan Rules of Professional Con-
duct (MRPO).!

This article, based on the most com-
mon questions attorneys ask the SBM Eth-
ics Helpline, will help you navigate the
ethical issues to consider when naming a
law firm.

Law Practice Solutions is a regular fea-
ture brought to you by the Practice Manage-
ment Resource Center (PMRC) of the State
Bar of Michigan, featuring articles on prac-
tice, technology, and risk management for
lawyers and their staff. For more resources
offered by the PMRC, visit our website at
http://www.michbar.org/pmrc/content or
call our Helpline at (800) 341-9715 to speak
with a practice management advisor.

Firm names cannot be
misleading or deceptive

MRPC Rule 7.5 prohibits lawyers using a
law firm name that is misleading or decep-
tive. Ethics Opinion RI-173 (1993) explains
that “[tlhe policy behind MRPC 7.5 is to en-
sure that no unjustified expectations are cre-
ated for clients or potential clients, and fur-
ther that clients, potential clients, and others
are not deceived or misled in any way.”

Firm names routinely include the name
of a lawyer or lawyers working within the
firm. Recently, however, the Ethics Helpline
has received numerous questions regarding
naming a firm and trade names, and what
to do when a member whose name is part
of the firm name leaves. Let’s begin with
trade names.

Trade names

Law firms may use trade names as long
as they are not prohibited by law and com-
ply with MRPC 75, 7.1, and 7.2(d).? Trade
names are beginning to gain more steam as
they may have greater potential to generate
a sense of ownership from all members of
the firm. Trade names are also beneficial be-
cause they can be used to better describe
the specific type of legal work performed
by the firm and they do not need to change
when a firm’s partner leaves.

There are, however, ethical considera-
tions. Use of a name that also happens to
be a common surname may be considered
a trade name. Ethics opinion RI-173 (1993)
opined that the use of a common surname
is ethical under very limited circumstances
even if there are no lawyers with that sur-
name associated with the firm — if it is not
false or misleading. In this opinion, the law
firm wished to use the name of the build-

ing in which it was located, which also hap-
pened to be a common surname. The State
Bar of Michigan Standing Committee on Pro-
fessional Ethics opined that use of the name
was not misleading because the building’s
name would also be included in the letter-
head and advertising so as not to mislead
the public.

In 2019, the Michigan Supreme Court
adopted amendments to MRPC 7.2(d) which
impacted the use of trade names by requir-
ing media advertisements of law firms using
a trade name to “identify the name and
contact information of at least one lawyer
responsible for the content of the adver-
tisement.” When advertising under a trade
name, lawyer identification must appear in
the advertisement unless space does not per-
mit; if that’s the case, the firm must promi-
nently display the information on the home-
page of its website. This is consistent with
the rules of professional conduct in many
other jurisdictions.

The SBM Ethics Helpline often fields
questions about whether a specific adver-
tisement requires the lawyer’s name. There
is no rule connecting the size of an adver-
tisement to whether the responsible law-
yer’s name is required to appear along with
it. Ethics counsel recommends a practical
application; for example, a pen may be too
small to include the complete information,
but do not circumvent the rule by increasing
the size of the font of the trade name to pre-
vent space for the responsible lawyer’s name
to appear. Some ethics opinions drafted
prior to 2019 state that the name of the law-
yer is not required when using a trade name,
but those opinions have been overruled by
an amendment to MRPC 7.2(d).

While use of trade names is not unethi-
cal, Ethics Opinion RI-130 (1992) opined
that it is not ethical to franchise a trade



name because it implies an association be-
tween lawyers that does not exist.

Including lawyers’ names
g Y

The next frequently asked question to
the ethics helpline involves firm names
that include lawyers’ names. When a firm
name includes surnames, there are many
more considerations. Non-owners and non-
lawyers cannot be included in the name of
the firm, nor can those who hold public
office unless they are actively practicing
within the firm.

Non-owner names

Using the name of a lawyer not respon-
sible for the firm is misleading. “The rule is
that the name of the business must accu-
rately reflect the legal entity and the respon-
sibility of the named shareholders/partners
for the business of the firm.”? The most fre-
quent questions the SBM Ethics Helpline re-
ceives about this topic relates to firm names
involving either a deceased partner or one
who has left the firm.

When a lawyer leaves the firm, their
name must be removed from the firm name
(with limited exception). Ethics Opinion
RI-45 (1990) provides guidance on the ap-
plication of this rule and advice regard-
ing the timing of the name change. If a
lawyer no longer has an ownership interest
in the firm, his or her name must be re-
moved from the firm name. In Ethics Opin-
ion RI-59 (1990), a lawyer changed roles
in the firm from shareholder to associate.
The SBM Standing Committee on Profes-
sional Ethics opined that keeping the for-
mer shareholder’s name as part of the firm
name would be unethical because “[t]lhe
inclusion of this person’s name in the firm
name implies the existence of a partnership
or shareholder status which in fact does
not exist.”

Exceptions to this rule include deceased
partners and retired partners with an ex-
clusive of-counsel relationship. A law firm
name including the name of a deceased
partner is considered a trade name. Ethics
Opinion RI-45 (1990) opines that if there is
a continuing succession in the firm’s iden-

tity, use of the name is not unethical; an
example of ethical use of a deceased mem-
ber’s name is included in the opinion. How-
ever, if the firm’s name changes for other
reasons — such as a named member leaving
the firm — the deceased member’s name
must be removed from the firm’s name.
Using a retired partner’s name is mislead-
ing unless that partner has an exclusive
of-counsel relationship with the firm and
the “firm name has been long-established
and well-recognized and communications
about the lawyer’s status clearly indicate
that the lawyer is retired.”* In both scenar-
ios, for the lawyer’s name to ethically re-
main, the name must be “long established
and well recognized.””

Additional considerations

Other questions posed to the SBM Ethics
Helpline about firm names involve public
officers, implied associations between law-
yers, connections with governmental agen-
cies or legal services providers, and multi-
jurisdictional practices.

e Public officers: MRPC 7.5(c) prohibits
using the name of a lawyer holding pub-
lic office in the firm name or in commu-
nication on behalf of the firm if the “law-
yer is not actively and regularly practicing
with the firm.”

e Implied associations between law-
yers: MRPC 7.5(d) prohibits use of a firm
name that implies a partnership or other
association unless it is accurate. For ex-
ample, two independent attorneys shar-
ing office space but otherwise not asso-
ciated with one another cannot use a
firm name such as Smith and Jones.
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Moreover, terms like “Law Offices,” “and
Associates,” and “professional corpora-
tion” are unethical unless the firm actu-
ally has more than one office, associates,

or is a professional corporation.”

e Connections with governmental agen-
cies or legal services providers: MRPC
75(@) states that firm names cannot “imply
a connection with a government agency
or...legal services agency.” Comments to
the rule suggest that if a firm uses a geo-
graphical location in its name, a disclaimer
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may be required to clarify that it is not a
public legal-aid agency.

¢ Multijurisdictional practices: Per MRPC
75(b), a firm located in more than one ju-
risdiction can use the same name in each
jurisdiction, but the firm must identify the
jurisdictional limitations of its attorneys.
See also Ethics Opinion RI-353 (2012).

Conclusion

Naming a law firm can seem complex
and overwhelming. However, guidance pro-
vided by rules, comments to rules, and eth-
ics opinions provide a clear direction to find
a name that is both ethical and recognizable.
As stated in Ethics Opinion RI-45 (1990):

“[T]he rules require that lawyers be hon-
estand clear in the representations which
they make to the public regarding the
nature of their practices. Firm names, let-
terhead, office signs, court pleadings, ad-
vertisements, and all other communica-
tions must accurately describe the nature
of the relationship with other lawyers.
Consumers of legal services have a right
to understand what individual or entity
they can look to for the provision of legal
services and who they can hold respon-
sible for the manner in which those ser-

vices are provided.”

This article provides general ethical guid-
ance regarding naming a firm based upon
the Michigan Rules of Professional Con-
duct and Ethics Opinions. It is advisory
in nature and not binding on the discipli-
nary authorities. m

Alecia M. Chandler is professional responsibility
programs director at the State Bar of Michigan.
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