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T
he literature on appellate practice
abounds with guidelines about how
and when to appeal a case, how to file
motions in appeals, appellate dead-

lines, and appellate rules. But when the party
who sought to overturn the result in the
lower tribunal prevails on appeal, questions
remain regarding what that party should do
next. What happens in the lower tribunal
when the appellate process is over? If the
judgment of a lower tribunal was affirmed,
there is little to do except tax costs (when ap-
propriate) and ensure that the judgment is
executed. But what happens if the judgment
of the lower tribunal was reversed and the
case was remanded to the lower tribunal? On
this subject, the literature is sparse.

This article provides an overview of post-
remand procedures for attorneys who have
fallen victim to the admonition, ‘‘Be careful
what you wish for; you just might get it.’’
And because so much post-remand procedure
depends on the discretion of trial judges, the
article provides findings from original re-
search. Surveys were sent to all Michigan cir-
cuit judges, and the information the judges
provided is both helpful and interesting.

When is the Appellate
Process Over?

A court of appeals judgment is effective
once the time for filing an application for

leave to appeal to the supreme court has ex-
pired or, if the application is filed, the judg-
ment is effective after the supreme court’s
disposition of the case.1 After a party has pre-
vailed in the court of appeals and the judg-
ment of a lower tribunal has been reversed,
the losing party on appeal has three options:
(1) file a motion for rehearing,2 (2) apply for
leave to appeal to the Michigan Supreme
Court,3 or (3) do nothing at all. To exercise
either of the f irst two options, the losing
party has 21 days to file after the court of ap-
peals has entered its order.4

If the party files a motion for rehearing,
the appellate process will be extended. The
other party will have 14 days to file an an-
swer,5 after which the court of appeals will
decide the motion. If the party files a timely
motion for rehearing, the 21-day time period
within which to file an application for leave
to appeal to the supreme court is stayed
pending the court of appeals’ decision on the
motion.6 The court will not grant a motion
for rehearing if it merely restates the argu-
ments already raised in the appeal.7

Just as the unsuccessful party may file a
motion for rehearing in the court of appeals,
that party may also file a motion for rehear-
ing in the supreme court asking the court to
modify its opinion.8 In a case where no opin-
ion has been issued, but the unsuccessful
party wishes to have the court reconsider an

order (such as when the court has issued an
order denying leave to appeal), that party
may move the supreme court for reconsider-
ation.9 But a motion for reconsideration
(rather than rehearing) ‘‘does not stay the
effect of the order addressed in the motion.’’10

Thus, should the unsuccessful party file a
motion for reconsideration in the supreme
court, counsel for the prevailing appellant
should seek the return of the record to the
lower court.

Navigating a remand 
after you’ve won the appeal

B Y  B R E N D A N  B E E R Y

Be Careful  
Ask ForWhat You
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When Does the 
Trial Court Reacquire
Jurisdiction?

The lower court or tribunal reacquires ju-
risdiction over a case when the clerk returns
the record to it.11 The lower court or tribunal
does not have jurisdiction to conduct pro-
ceedings before the record is returned from
an appellate court:12

As a general rule, appellate courts do not re-
tain jurisdiction of cases after issuing opinions

and orders in pursuance thereof. The court
rules governing the appellate courts contem-
plate return of the original record to the court
from which the appeal was taken whether the
appeal results in affirmance, reversal, or re-
mand for a specified purpose. Upon return of
the record, the lower court is again vested
with jurisdiction over the cause. When the
mandate of an appellate court is filed in the
lower court, that court reacquires the jurisdic-
tion it lost by the initiation of the review
proceedings.13

Once appellate review has been exhausted
or the deadline for applying for leave to ap-
peal has passed, the process begins that ulti-
mately results in the lower tribunal reacquir-
ing jurisdiction over the case: the clerk of the
court of appeals will ‘‘promptly send the
original record’’ back to the lower court once
the time for filing an application for leave to
appeal to the supreme court has passed and
there is no application to the supreme court
or request for a special panel.14

Similarly, after the supreme court has dis-
posed of a case, ‘‘the [supreme court] clerk
shall return the record to the court of appeals
clerk, to the clerk of the lower court or tri-
bunal in which the record was made, or to
the clerk of the court to which the case has
been remanded for further proceedings, and
the clerk of the lower court to which the
record has been sent shall promptly notify
the attorneys of the receipt of the record.’’15

Although a lower tribunal does not have
jurisdiction to conduct proceedings in a re-
manded case until the record is returned, a
lower tribunal’s error in conducting proceed-
ings prematurely is voidable, not void.16

Thus, unless a party objects to the exercise of
the lower tribunal’s jurisdiction, the lower
tribunal’s exercise of jurisdiction will not be
an error requiring reversal.

What Should a Trial Court
Do When a Case
is Remanded?

When a case has been remanded, the trial
court clerk must notify the parties once the
record has been returned (and jurisdiction
has thus reattached) so the parties can ‘‘take
appropriate action’’ in the trial court.17 Thus,
procedurally, the only thing the trial court is
required to do under the court rules is pro-
vide notice. It is ultimately up to the prevail-
ing appellant to make appropriate filings to
begin post-remand proceedings.

Substantively, the only rule that applies to
trial court conduct after a remand is that the
conduct must be consistent with the appel-
late mandate.18 There is little case law in
Michigan regarding the scope of a trial court’s
authority after a remand. However, the su-
preme court has cited with approval those
standards contained in American Jurispru-
dence.19 Once the record is returned to the
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pellate court’s opinion and order, is called the
‘‘mandate.’’ ‘‘The [lower tribunal] on remand
is . . . generally required to proceed in accor-
dance with the rules and reasoning stated in
the [appellate] court’s opinion, as both the
letter and spirit of the mandate is to be im-
plemented.’’20 Therefore, ‘‘[a lower tribunal]
is not free to ignore the mandate and opin-
ion of the remanding appellate court, but in-
stead must proceed in conformity with the
views expressed by the appellate court.’’21

W
hen an appellate court clearly rules
on a procedural issue, it is simple
enough for the lower tribunal to
obey the appellate mandate as

written. For example, when a case is re-
manded because certain evidence was im-
properly admitted, the lower court may con-
duct a new proceeding without the tainted
evidence and reach a result consistent with
the mandate. The more complicated ques-
tion is what a lower tribunal may do when a
case is remanded without detailed instruc-
tions but with the general admonition that
subsequent proceedings should be ‘‘consis-
tent with this opinion.’’

‘‘[W]here a case is remanded without di-
rection or restriction as to the method to be
utilized for determining the issues in the case,
it is up to the trial court on remand to de-
termine, in its discretion, whether the record
before it is sufficient, or whether additional
evidence should be taken.’’22 Thus, a general
remand leaves open the question whether
motions, hearings, or other proceedings that
were not part of a case the first time around
might nonetheless be entertained on remand.
‘‘On remand, the [lower tribunal] may con-
sider and decide any matters left open by the
appellate court, and is free to make any order
or direction in further progress of the case,
not inconsistent with the decision of the ap-
pellate court, as to any question not pre-
sented or settled by such decision.’’23

It would appear that when an appellate
court remands a case and states that a party
is entitled to a new trial, the lower tribunal
on remand may not decide that there will be
no trial. For example, the court of appeals
has held that when it had remanded a case
‘‘with specific instructions to submit the case

to arbitration,’’ it was an error for the lower
court to fail to do so.24

The rules, however, appear to contain a
gray area if a specific proceeding has been or-
dered, but issues not raised in the first lower-
tribunal proceeding might negate the need
for the proceeding the appellate court or-
dered. Thus, whether a trial court may enter-
tain dispositive pretrial motions that might
obviate the need for a trial after a new trial
has been ordered is still an open question. If
that is the case, and the pretrial motion is
well grounded and was not raised before the
first trial, it might be appropriate for the
lower tribunal to entertain the motion. The
question, then, would ultimately be whether
entertaining the motion is consistent with
the letter and spirit of the appellate mandate.
If a dispositive motion is entertained and
granted to avoid complying with an appellate
mandate, the result will not likely stand.

Because the issue of what proceedings are
appropriate so often involves trial court dis-
cretion and is constrained only by the rule
that any proceedings on remand must not
be inconsistent with the appellate mandate,
the author conducted a survey of Michigan
judges to ascertain the general attitude of
trial judges about cases and procedures on re-
mand. Following is a series of questions ap-
pellate practitioners might ask trial judges,
with answers summarized briefly.

Will the same judge hear my case the
second time around?

Probably. According to the survey 52 per-
cent of judges said they would prefer to pre-
side over the case themselves on remand.

Whose duty is it to get the case back on
the docket?

Eighty-two percent of the judges agreed
that it is the trial court’s responsibility to
get a case on track on remand; 63 percent
of the judges said it was also the parties’
responsibility.

When the record is returned and the
lower tribunal reacquires jurisdiction, should
I file new or amended pleadings?

Other than an appearance, probably not.
Only 10 percent of judges said they would
allow parties to amend pleadings on remand.
Only 16 percent of the judges said they
would accept new pleadings.

Will the lower tribunal issue a new
scheduling order?

Probably. Sixty-one percent of judges said
they would consider issuing a new schedul-
ing order.

Will the lower tribunal likely entertain
and decide issues not already addressed?

Probably not. Only 30 percent of the
judges said they would consider permitting
parties to raise issues implicated by the origi-
nal pleadings but not fully litigated.

Will the lower tribunal entertain dis-
positive motions not raised in the initial
proceedings?

Possibly. Forty-eight percent of the judges
said they would consider entertaining new
dispositive motions.

If the case is the subject of publicity dur-
ing the appeal, will the lower tribunal en-
tertain a motion for a change of venue?

Again, possibly. Forty-six percent of the
judges said they would entertain such 
a motion.

If the case is remanded for a new trial,
will the lower tribunal allow discovery to
start anew?

Probably not. Only 15 percent of the
judges said they would allow new discov-
ery. Thirty-nine percent of them took no
position.

If a case is remanded for limited pro-
ceedings, short of a new trial, will the lower
tribunal permit new discovery?

Very unlikely. Only 5 percent of the
judges said they would permit new discovery
in a limited remand.

Will a trial judge consider ordering me-
diation on remand even if the case was me-
diated the first time around?

Probably not. Only 22 percent of the
judges said they would consider it.

The court will not grant a motion for rehearing 
if it merely restates the arguments already raised
in the appeal.

The lower court or tribunal reacquires jurisdiction
over a case when the clerk returns the record to it.

Procedurally, the only thing the trial court 
is required to do under the court rules is 
provide notice.

FAST 
FACTS



23

B
E

 
C

A
R

E
F

U
L

 
W

H
A

T
 

Y
O

U
 

A
S

K
 

F
O

R
M

A
Y

 
2

0
0

2
♦

M
I

C
H

I
G

A
N

 
B

A
R

 
J

O
U

R
N

A
L

Some Conclusions Based
on the Research

• Once you have prevailed in the court of ap-
peals, know the deadlines by which your
opponent must act. Calendar 21 days after
the court of appeals decision. After the
twenty-first day, check with the court of ap-
peals and supreme court clerks to see if your
opponent has acted. If not, ask when the
record will be returned.

• The prevailing party on appeal should be
proactive. The rules seem to require action
on the prevailing party’s part, and trial
judges seem to agree, even if they also see a
role for the court in getting a remanded
case on track. Check with the clerk of the
lower tribunal to confirm that the record
has been returned. Once it has, file a new
appearance and ask the court for a schedul-
ing order.

• You are not likely to get more discovery.
• You will most likely be dealing with the

same judge, the same pleadings, and the

same issues, although you should be pre-
pared for the possibility that the lower tri-
bunal might entertain new dispositive mo-
tions or permit some new discovery. Because
of this possibility, your case is vulnerable in
the trial court even if you’ve won the ap-
peal. However, if the appellate court has
specifically ordered a new proceeding (such
as a new trial or arbitration), strenuously
oppose any attempt by the lower tribunal
to obviate the need for the proceeding that
was ordered. ♦
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and Nordberg, P.C. He graduated from Thomas M.
Cooley Law School, summa cum laude, in 1998. He
was a research attorney for the Michigan Court of
Appeals from 1998 to 1999 and has taught Intro-
duction to Law and Advanced Research and Writ-
ing at Cooley Law School. His practice includes
school and municipal law, real estate, construction,
information technology, and copyright law.
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