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Taking Socrates’ Pulse

Does the Socratic method have continuing vitality in 20022

“What do we care whether Meyers agrees with
the case, or what Fessenden thinks of the dis-
senting opinion. What we want to know is:
what is the law?”!

Ithough this criticism of the So-

cratic method was made at its

1870 inauguration at Harvard

Law School,2 some law profes-

sors, law students, and prac-

titioners have uttered it con-
sistently since then. Despite its detractors,
the Socratic method became the predomi-
nant teaching method for law schools in the
United States. This article will assess the
status of the Socratic method as a teaching
method in today’s law schools.

The State of Socrates’ Health

In its purest form, the Socratic method is
a teaching style in which a student is selected
at random and then questioned about a case
previously prepared for class discussion. The
interrogation of the student proceeds beyond
the facts of the case to a series of hypotheti-
cals designed by the professor to force the
student to apply reasoning to each succes-
sive “new” situation. Ostensibly, the profes-
sors’ questions are supposed to illuminate the
relative strengths and weaknesses of argu-
ments that might be used to support or at-
tack any number of legal arguments raised
in the case. The questions also have the effect
of demonstrating the weaknesses of the stu-
dent’s responses.

In many ways, the Socratic method is a
metaphor for the academy’s perceived failure
to prepare law students for the modern prac-
tice of law—a banner flying from the ivory
tower of law schools and the source of the di-
vide between the goals of legal education and
the needs of the practicing bar. The problem
for law schools is that this is no longer the re-
ality of how law professors teach.

e

The Socratic method has its benefits.
Through it, the student learns how to dis-
passionately assess even the most personal
of subject matter,
as would a judge.
Used correctly, it also
broadens the student’s
understanding of dis-
parate views by forc-
ing the student to view a
case from the position of
one of the parties.3 It devel-
ops in the student the ability
to do the type of so-
phisticated legal rea-
soning needed in a
fast-paced practice
environment.4

Law schools have
practical reasons for
keeping Socrates in
the classroom. With
first-year class sizes
ranging from 60 stu-
dents to more than
100 students, the So-
cratic method re-
mains the most eco-
nomical and effective
way to impart the
sophisticated legal
reasoning skills nec-
essary for the prac-
tice. It is a good way
to teach both the
doctrinal and legal-
policy problem solving needed for the
competent practice of law.>

Its failings are no less compelling. The
Socratic method can engender alienation
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and foster a lack of self-confidence in those
students subjected to its perceived bullying.6
Criticism of the method gained momentum
as women and minorities en-
tered law schools in larger
numbers and found the So-
cratic method environment
hostile to learning. The So-
cratic method and its sup-
posed abuses were cited as
being partly responsible for the
underperformance of women
law students.”
\k The bar complained
that students graduating
from law school did not
know how to do problem
solving in lawyering, such
as which arguments are
likely to work best with
which audiences. These
lessons are ill suited for So-
cratic method classrooms
and are most effectively
learned in small group set-
tings.8 The message was
simple in the late twentieth
century: legal education
would be better served if
Socrates were to be be-
latedly informed of his
demise and his techniques
left to oblivion. By the 1990s,
even its most staunch supporters recognized
that the method was dying® and that those
who pursued it in its pure form were the self-
described “relics of a dying group.”10
The critics won the battle.! Today’s So-
cratic method is far less robust in terms of
frequency of use and severity of method
than was its predecessor of 20 or 30 years
ago. According to one survey, only 30 per-
cent of the first-year professor respondents
used the Socratic method the majority of the



Even at Harvard, the self-identifying Socratic
method professors do not use the pure method.

time. In upper classes, 94 percent of the re-
spondents lectured at least some of the
time.12 Even at Harvard, the institution that
started it all, the self-identifying Socratic
method professors do not use the method in
its pure form.13 A very informal poll of
Michigan law professors confirms this shift
in methodology. Of those that do follow
Socrates” path, almost no one used the pure
form at any time.

Conclusion

Law schools are adapting their teaching
methods to better serve their constituent
groups, the practicing bar, and law students.
If these changes in teaching method are to
have any lasting effect, then law faculties and

practitioners must develop a way to actively
share mutual concerns.

Patricia Mell is a professor of law at the Michigan
State University—Detroit College of Law. She teaches
courses on intellectual property issues in the visual
arts, small business enterprises, and e-commerce.
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