


he Immigration & Nationality Act (INA) has the potential to create severe consequences for

criminal convictions by non-U.S. citizen aliens.! “Aliens” are defined as being “any person,

not a citizen or national of the United States.”2 There are three categories of aliens: lawful
permanent residents, commonly known as green card holders;3 non-immigrants who are legally in
the United States in a temporary capacity, such as visitors, students, and non-immigrant workers;4

and illegal aliens, individuals who entered the country illegally or who entered the country legally

and have remained beyond their authorized stay.

The Immigration & Naturalization Service (INS) defines a con-
viction as a formal judgment of guilt, or if a judgment is withheld,
where there is some type of plea, and/or admission of facts warrant-
ing guilt and the imposition of some type of penalty.5

Any type of criminal adjudication, such as Holmes Youthful
Training Act,6 rehabilitative drug dispositions like 7411,7 domestic
violence pleas under advisement,8 and any other type of criminal
plea where a judgment of conviction is withheld, is considered to be
a conviction for immigration purposes, and can be used by the INS
as grounds for deportation.

The only exception to this rule might involve 17-year-old per-
sons who receive Youthful Training Status, as these crimes have
been equated to being the equivalent of a federal juvenile delin-
quent status, and as such, may not necessarily be convictions for
immigration purposes. Specifically, the Board of Immigration Ap-
peals in the case of In Re: Miguel Devison Charles9 ruled that if a
state youthful status conviction is comparable to the Federal Juve-
nile Delinquency Act (FJDA),10 then the alien was not convicted of
a crime and is not subject to deportation as the FJDA applies to in-
dividuals under 18 years of age. Only those aliens 17 years of age
and under would be protected.

Under the INA, criminal convictions may make an alien ineli-
gible for admission into the United States.!! Specifically, convic-
tions that are covered under this section apply to aliens who are
not permanent residents, such as non-immigrant aliens, illegal
aliens as noted above, or individuals outside of the country. These
grounds, as covered in the statute will make it difficult, if not im-
possible, for the aliens noted above to obtain permanent residency
in the United States.

Criminal conviction can make aliens deportable or inadmissi-
ble. Deportable aliens are those individuals who the government
desires to remove from the United States. Deportation, now re-
ferred to as removal, involves the act of placing the alien in pro-
ceeding before an immigration judge.!2 Inadmissible aliens are
aliens who are attempting to obtain entry into the United States or
aliens who are in the United States and are seeking permanent resi-
dent status (green card).13

It is not unusual, however, to see an alien who has been admit-
ted in some sort of non-immigrant category, or illegal aliens, to be
placed in deportation/removal proceedings. These aliens are both
inadmissible as well as deportable. There are, however, various dif-
ferences between these categories. Consideration by criminal practi-
tioners in resolving their criminal cases can affect the future rights
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of these aliens. Specifically, crimes that subject an alien to deporta-
tion may not cause those aliens to be inadmissible.

A prime example of these differences involves the treatment of
domestic violence convictions. Domestic violencel4 is a deportable
offense. However, it is not an offense that makes an individual in-
admissible for admission into the United States.1> In other words,
a person convicted of domestic violence might be deportable or
removable from the United States. However, it would be possible
to have him or her readmitted to the United States should he or
she be otherwise eligible.

n example of this is a permanent resident alien married to a
U.S. citizen. If the alien is not entitled to relief from depor-
tation/removal, the U.S. citizen can reapply to have the
alien admitted as a permanent resident.

The two categories of crimes listed above provide for a variety of
crimes that can make an alien inadmissible and/or deportable from
the United States. While the groups are not identical, there are
some similarities. The crimes listed below are the primary crimes
that are used by INS and affect the rights of aliens.

Crimes involving moral turpitude where the penalty exceeds one
year or morel6 can make an alien deportable or inadmissible. Moral
turpitude, under immigration law, has been defined by case law and
is extremely broad. These crimes include all frauds, thefts, burglar-
ies, robberies, murder, manslaughter, income tax evasion, drunk
driving, assaults with weapons, domestic violence, conspiracy re-
lated crimes, and drug trafficking.1”

Moral turpitude crimes that provide for a penalty of less than
one year, such as drunk driving, retail fraud, or simple assaults, gen-
erally will not create problems for aliens if there is a single criminal
conviction. The sole exception to this rule includes crimes for do-
mestic violence.18

Domestic violence convictions are deportable, but not inadmis-
sible offenses. Thus a standard, routine domestic violence convic-
tion for a permanent resident green card holder can and will result
in deportation from the United States regardless of whether this
crime is taken under advisement pursuant to the applicable Michi-
gan!® or local statutes.20 For that reason, attorneys representing
aliens should avoid pleading their clients to any charge of domestic
violence. Disorderly conduct or a like conviction is preferable be-
cause it is not the type of crime that automatically makes the alien
deportable. These convictions can, however, be considered if there
are multiple convictions.

The deportation provision for domestic violence also applies to
crimes involving stalking, as well as violation of a Personal Protection
Order (PPO).21 While PPOs are not necessarily criminal in nature,
an alien found in violation of a PPO is subject to deportation.

B

The same statute that involves domestic violence also provides for
deportation for crimes involving child abuse, child neglect, or child
abandonment. These crimes would include 90-day misdemeanors.

Sexual abuse of a minor is considered an aggravated felony pur-
suant to statute.22 These crimes are not only deportable, but as ag-
gravated felonies virtually no relief is available. Immigration Courts
have held criminal sexual conduct convictions that are misde-
meanors are, in fact, aggravated felonies under immigration law.23

Aliens who have multiple convictions involving moral turpitude,
not arising out of a single scheme, are deportable and inadmissible.24
A single scheme has been defined under immigration law as a situa-
tion where an alien did not have any opportunity between the com-
mission of two crimes to reflect or think about the crimes, or the
crimes occurred as a result of a single action.2> Two misdemeanor
convictions can trigger deportation procedures.

Drug convictions are treated harshly under the INA. Specifically,
any drug conviction, other than for the personal use of 30 grams or
less of marijuana, provides for deportation or lack of admission into
the United States.26 In addition, special provisions relating to drug
traffickers provide for deportation and inadmissibility, but are so se-
vere and so harsh that waivers for these types of criminal convictions
are not permitted. These aliens are classified as aggravated felons and
are not eligible for relief as will be discussed below.27

Convictions for firearms offenses,28 high-speed flight offenses,2%
and other types of crimes are listed as crimes that cause aliens to be
deported. Keep in mind that these various specified crimes can also
qualify as moral turpitude crimes.

“Aggravated felony crimes,” as defined by the INA, are grounds
for deportation30 and for limiting or precluding certain waivers. Ex-
amples of the most prevalent aggravated felonies include any type of
violence for which a sentence of one year or more is imposed, theft
offenses for which a sentence of one year or more is imposed,3! drug
trafficking,32 sexual abuse of minors,33 fraud exceeding $10,000,34
and obstruction of justice.35




It should be noted that the INS will often charge an alien as
being deportable under several different sections of the statute,
even though only one crime occurred. An example of this would
be drug traffickers who are deportable pursuant to “crimes of
moral turpitude,”36 as “aggravated felons,”37 and violation of “con-
trolled substance” provisions.38

As noted above, criminal convictions can make an alien de-
portable and/or inadmissible. The immigration laws provide aliens
the opportunity to seek a waiver that may allow them to remain in,
or be admitted to the United States. Conviction for an aggravated
felony is an absolute bar to one type of waiver (Cancellation of Re-
moval) and a virtual bar to a waiver of inadmissibility.3?

Cancellation of Removal40 is a waiver applicable in two situa-
tions. The first is for permanent residents who have resided in the
United States for a minimum of seven years, with at least five years
in permanent residence status.4! Although not specifically stated in
the statute, hardship to the alien’s relatives may be a factor. This
waiver is the most common waiver used today for criminal aliens
and is available for most felonies that are not aggravated felonies.
Criminal practitioners must pay special attention to the cancellation
of removal rules, as minor adjustments of the nature and/or sen-
tence for a crime can make all the difference.

Sentences for theft or violence offense of even one day less than
a year may make an alien eligible for cancellation of removal. An-
other example would be to plead a defendant guilty to a non-fraud
offense when more than $10,000 is involved. Often when judges or
prosecutors are advised of the problem, accommodations can be
made to fashion convictions or sentences that allow for immigra-
tion relief.

The second cancellation of removal waiver applies to non-
permanent residents (illegals) who have been in the U.S. for 10
years.42 Proof of “good moral character” is required. Virtually any
criminal conviction will prevent a finding of “good moral character.”

Waiver of Inadmissibility43 is applicable to non-permanent resi-
dents who have a criminal conviction rendering them inadmissible.
An example of such a person would be a non-permanent resident
who is currently married to a United States citizen, but who has pre-
viously been convicted of a theft crime. The requirements for this
type of waiver are different from those of the cancellation waivers in
two significant ways: no residency requirement is necessary, and
conviction for possession of controlled substances cannot be waived
unless the conviction is for possession of less than 30 grams of mari-
juana. A waiver is not required for a single 90-day misdemeanor.

The immigration consequence of a criminal conviction of an
alien often far outweighs the criminal punishment imposed. By
carefully evaluating the immigration consequences, criminal practi-
tioners can often mold a resolution that will allow an alien to avoid

deportation/removal or to be eligible for a waiver or readmission
into the U.S. As noted above, judges and prosecutors may work
with criminal attorneys to create circumstances that may allow

aliens to remain in the U.S. &
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