End-of-Life Care &

By Robert C. Anderson

n December of 2001 and January of 2002, the Michigan
legislature enacted 15 bills comprising what has been called
the “End-of-Life Care Amendments” of 2001.1 All of these
amendments were effective in 2002. The intent of this legisla-
tive package is to remove barriers to pain management, increase citi-
zen access to end-of-life care, and improve end-of-life curricula and
education for health care professionals. The legislation was enacted
without any substantial opposition in response to the final report is-
sued in August of 2001 of the Michigan Commission on the End-
of-Life Care, a 12-member group appointed by then Michigan
Governor John Engler.2
The commission’s report found that the way Michigan statutes
defined two medical terms created an unreasonable barrier in pro-
viding adequate end-of-life care. The first is the definition that a

“terminal illness” is a disease that limits life expectancy to less than
six months. This definition is problematic because the causes of
death are shifting to chronic longer term conditions, such as heart
disease, stroke, diabetes, and Alzheimer’s disease. It can be difficult
to determine when patients with these diagnoses are “terminally ill.”

Because more residents are dying at home, limiting end-of-life
care and attention to the last six months of life prevents many
chronically ill patients from receiving hospice care. As a result, the
Michigan Dignified Death Act was amended to expand required
physician discussion of end-of-life issues. Prior law required such
discussion for a “terminal illness when death is anticipated within
six months.” Instead, the new law requires such physician dis-
cussion when the patient has “limited life expectancy due to ad-
vanced illness.”



The Michigan Dignified Death
Act, as amended, requires the physi-
cian treating a patient with “limited
life expectancy due to advanced ill-
ness” to inform the patient that he or
she (1) may designate a patient advo-
cate to make medical treatment deci-
sions, (2) has the right to make an in-
formed decision regarding receiving,
continuing, discontinuing, and refus-
ing medical treatment, and (3) may
choose palliative care treatment, in-
cluding hospice care and pain man-
agement.? This amended act further
provides that a physician who pre-
scribes a narcotic drug for a patient
with “a limited life expectancy due
to advanced illness” to alleviate a
patient’s pain is immune from civil,
criminal, and administrative liability.4

The second statutory definition
limiting access to adequate end-of-life care is the reference to “in-
tractable pain.” Before aggressive pain medication could be ordered
under prior law, a finding of “intractable pain” was needed. The
new legislation only requires a finding that a patient is in “pain” as a
requirement for prescribing pain-relieving medication.5

Another major statutory change responds to the commission’s
finding that “the management of patient pain and symptoms is in-
adequate in Michigan.” The new legislation provides that a patient
or resident of a licensed health care facility shall be entitled to “ade-
quate and appropriate pain and symptom management as a basic
and essential element of his or her medical treatment.”® This new
right must be stated in a posted policy statement at all health care
facilities. This new statutory right should improve access to pallia-
tive and hospice care.

Another major statutory amendment requires hospitals, upon
request, to inform patients of the availability of hospice care in the
area, even if not available at that hospital.” Nursing homes will sim-
ilarly be required to inform new admissions of the availability of
hospice care.8 This provision will provide needed information on
the availability of hospice care to patients and their families.

Additional statutory changes help reduce the barriers to the use
of narcotic drugs needed for patients in substantial pain. The cum-
bersome prescription form program for narcotics has been replaced
with an electronic reporting system for the prescription of nar-
cotics.? The acceptance of electronic signatures on prescriptions will
speed the access of narcotics to those truly in pain, while not com-
promising drug diversion.

Next, responding to the need to better inform health care pro-
viders and emergency care workers of the existence of a designated
patient advocate and advance directives, a sticker indicating who is
designated as a patient advocate can now be placed on a driver’s li-
cense.10 This new statutory amendment also provides for a new

advanced illness.”

identification card.

New laws require physician discussion
of end-of-life issues when the patient
has “limited life expectancy due to

A patient or resident of a licensed health
care facility shall be entitled to “adequate
and appropriate pain and symptom
management as a basic and essential
element of his or her medical treatment.”

A sticker indicating who is designated
as a patient advocate can now be placed
on a driver’s license or senior citizen

emergency medical card to be kept
personally. For people without a driv-
er’s license, the same sticker can be
placed on a special senior citizen’s
identification card.1!

This new legislation is an impor-
tant first step in improving end-of-
life care, but the legislation is not
self-executing. It will require the con-
certed effort of sensitive and compas-
sionate professionals providing serv-
ices to those in end-of-life settings.
Attorneys who practice in this area
can play an important part in mak-
ing sure clients receive the medical
services they need at the end of their
lives. We can assist by mailing a copy
of a client’s medical power of attor-
ney to his or her regular physician
and providing clients with the new
sticker disclosing patient advocate in-
formation on a driver’s license or special ID card. We can assist a
client in seeking active pain management by informing clients and
family members of the new law changes and contacting the client’s
health care providers directly about this new law. &

Robert C. Anderson practices as Robert C. Anderson, PC., of 148 W. Hewitr
Avenue, Marqueste, MI 49855, (906) 228-6212. He has practiced for 20
years in the areas of estate planning and elder law. He is a member of the Elder
Law and Advocacy Section of the Michigan Bar, the National Academy of
Elder Law Attorneys, and has served on the Marquette County Commission
on Aging.

Footnotes

1. Public Act 216 of 2001 (House Bill 5148) approved on December 27, 2001;
Public Act 219 of 2001 (House Bill 5255) approved on December 27, 2001;
Public Act 231 (House Bill 5260) approved on January 3, 2002; Public Act
232 (House Bill 5261) approved on January 3, 2002; Public Act 233 (House
Bill 5262) approved on January 3, 2002; Public Act 234 (House Bill 5263)
approved on January 3, 2002; Public Act 235 (Senate Bill 662) approved on
January 3, 2002; Public Act 236 (Senate Bill 827) approved on January 3,
2002; Public Act 237 (Senate Bill 781) approved on January 3, 2002; Public
Act 238 (Senate Bill 828) approved on January 3, 2002; Public Act 239
(House Bill 5258) approved on January 7, 2002; Public Act 240 (House Bill
5259) approved on January 7, 2002.

2. Commission’s Report, Michigan Commission on End-of-Life Care was formed

under Executive Order 1999-4.

. MCL 333.5652 et al. as amended by PA 239 of 2001.

. MCL 333.5652 et al. as amended by PA 239 of 2001 and PA 237 of 2001.

. MCL 333.16204a et al. as amended by PA 234 of 2001; MCL 550.1402a.

. MCL 333.20201 as amended by PA 240 of 2001.

. MCL 333.25211 as amended by PA 219 of 2001.

. MCL 333.21766 as amended by PA 243 of 2001.

. MCL 333.7333 as amended by PA 231 of 2001; MCL 333.16204b et al. as
amended by PA 241 of 2001; and MCL 333.7104, 333.7107, & 333.7109
as amended by PA 233 of 2001.

10. MCL 257.310 as amended by PA 216 of 2001.

11. MCL 28.292 as amended by PA 238 of 2001.
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