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Enforcing
Consumers’ 
and Employees’ 
Legal Rights
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THE AMERICAN BAR ASSOCIATION reports that 100 million

Americans are effectively barred from seeking justice by the

high cost of lawyers and the lawsuit system.1 The ABA Journal

reported that most lawyers wouldn’t even take a case that is

worth less than $20,000.2 The complaints of most consumers

don’t begin to approach that level. Arbitration gives plaintiffs

who might otherwise be precluded from receiving any remedy

an opportunity to pursue relief and have their

claims heard by an impartial decision maker.

Justice is enhanced in properly conducted arbitration pro-

ceedings, which provide a practical forum for resolution of

disputes. Arbitration is quicker, less expensive, and more infor-

mal than litigation. Arbitrations conducted under rules that

require arbitrators to follow the law, such as the National Ar-

bitration Forum Code of Procedure, provide a means of secur-

ing all substantive legal remedies.

The Truth 
About 

Arbitration

B y  K e i t h  M a u r e r
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N Congress enacted the Federal Arbitra-

tion Act in 1925 to reverse the long-
standing judicial hostility to arbitra-

tion agreements by American courts, placing
arbitration agreements on the same footing
as other contracts. The act sets forth a na-
tional policy favoring arbitration, which
finds its core expression in Section 2, provid-
ing that a written agreement to arbitrate
‘‘shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in
equity for the revocation of any contract.’’3
Federal courts, including the United States
Supreme Court, have consistently upheld
this national policy.

The federal policy favoring arbitration
encouraged the broad use of arbitration. Pre-
dispute arbitration clauses are now included
in hundreds of thousands of contracts of 
all kinds.

The arbitration systems of the major pro-
viders, including the American Arbitration
Association, JAMS, and the National Arbi-
tration Forum, involve procedures far less
complex than those of the lawsuit system. In
its wide-ranging support of arbitration, the
United States Supreme Court touted the fol-
lowing advantages of arbitration:

‘‘The advantages of arbitration are many: it is
usually cheaper and faster than litigation; it
can have simpler procedural and evidentiary
rules; it normally minimizes hostility and is
less disruptive of ongoing and future business
dealings among the parties; [and] it is often
more flexible in regard to scheduling of times
and places of hearings and discovery devices.’’ 4

Consumer advocates agree. Consumer Re-
ports magazine observes, ‘‘Arbitration can help
consumers settle their disputes faster and
cheaper than by litigation. It commonly takes
anywhere from two to five years to get a civil
case before a judge; an arbitration case can
often be resolved within a matter of weeks.’’5

Is it any wonder that, understanding the
alternatives, parties are contracting for arbi-
tration at an ever-growing rate?

Despite the growing use and acceptance
of arbitration, there still exists some misun-
derstandings and misconceptions about arbi-
tration. In fact, some individuals and groups
spread myths about arbitration because a
more complicated, more expensive, and

riskier system is to their advantage. These re-
current inaccuracies warrant correction.

Myth Number One: Arbitration is too
expensive. Wrong. Arbitrating a dispute is far
less expensive than litigating a dispute to res-
olution. Arbitration filing fees, hearings fees,
and elective attorney fees are much less than
the total of litigation costs and expenses and
mandatory attorney fees.6 Further, businesses
and employers voluntarily pay, or may have
to pay, for all or part of the costs of con-
sumer and employee arbitration.7

Myth Number Two: Litigation is the tra-
ditional, time-honored way to resolve prob-
lems. Inaccurate. Arbitration dates back to
the Old Testament in the Bible, predating
American lawsuits by several thousand years.8
Arbitration and judicial systems akin to arbi-
tration are used much more frequently than
lawsuits in many countries. Mediation, as
well as arbitration, is either suggested or man-
dated by many judges before a case will be
heard in court.9

Myth Number Three: Americans have an
absolute right to have their civil disputes re-
solved by a jury. Incorrect. If they choose to
go to court, Americans may demand their
constitutional right to a jury trial, but also
have a right to contract for another way to
seek relief.10 In reality, very few parties can af-
ford to try a case before a jury. Realistically,
for most Americans, arbitration is the only
opportunity to vindicate their rights.

Myth Number Four: Arbitration denies
parties their substantive rights and remedies.
Wrong. Parties are entitled to the same sub-
stantive rights and same remedies as in court.
A party can assert common law, statutory,
contractual, and other types of claims in arbi-
tration.11 An arbitrator has the same power as
a judge to award monetary damages, injunc-
tive relief, and other legal and equitable rem-
edies. Arbitration provides a different forum,
but does not restrict the rights or remedies
available to a party.

Myth Number Five: Arbitration denies
parties due process and other legal rights.
Wrong again. Arbitration organizations and
arbitrators follow due process standards that
apply to judicial proceedings.12 Parties have

the same opportunity to present a case before
an arbitrator as they do before a judge, and
courts have the opportunity to review arbitra-
tion proceedings before and after the arbitra-
tion process to make sure due process stan-
dards were followed. The Supreme Court has
held that parties are entitled to all of their
substantive rights in arbitration.

Myth Number Six: Arbitration does not
allow parties to seek discovery from each
other. Incorrect. Arbitration rules and proce-
dures either specifically authorize discovery
requests or allow arbitrators to order discov-
ery at their discretion.13 The same useful dis-
covery methods available in litigation, includ-
ing document production and depositions,
may be available in arbitration proceedings.
Discovery in arbitration may be properly lim-
ited to affordable disclosures of relevant and
reliable information.

Myth Number Seven: Arbitrators do not
have to follow the law. Wrong. Arbitration
rules require arbitrators to follow the law,
holding them to the same standards as a
judge.14 Arbitration clauses may also contain
this requirement. Also, courts can review
awards to make certain that the arbitrator
correctly applied the law.

Myth Number Eight: Arbitration is only
for large claims. Inaccurate. Arbitration pro-
cedures exist for small claims and for claims
of all sizes and types, from less than $1,000 to
over $1,000,000. Arbitration filing fees begin
at $25 for a small claim.15 Mediation can also
be used to resolve all kinds of disputes.

Myth Number Nine: Arbitration denies
parties relief available only in class actions.

Fast Facts:Fast Facts:
Justice is enhanced in
properly conducted
arbitration proceedings.

Pre-dispute arbitration
clauses are now included 
in hundreds of thousands 
of contracts of all kinds.

Arbitration is quicker, 
less expensive, and more
informal than litigation.
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Arbitration delivers access to justice 
for millions of Americans who could never 
get into the legal system.
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Wrong. Class action lawsuits have been nec-
essary in America because individual parties
cannot afford to use a lawsuit to seek relief.
Class actions may also be available in arbitra-
tions.16 The American class action rule was
adopted as a procedural rule because litiga-
tion made it too expensive and complicated
for individuals to bring small claims. Arbitra-
tion readily permits consumers, employees,
and other individuals with complaints against
businesses to recover everything they may
have lost, including the cost of arbitration.
With this available relief, courts have gener-
ally held that class actions are unnecessary.

Further, when nece’ssary, public agencies
can pursue class actions and obtain public re-
lief for a class of individuals. Government
lawyers can retain private lawyers and work
together with them on behalf of the public.
Class action rules were implemented at a time
when there were few cases being brought by
public lawyers on behalf of the public and in-
dividuals. Now it is much more common for
the government to sue on behalf of a class of
individuals. Private arbitration and public
class action cases can provide comprehensive
and effective enforcement of the laws.

Myth Number Ten: Arbitration proceed-
ings are conducted in secret. Inaccurate. Arbi-
tration rules and proceedings are public and
readily available.17 Arbitration awards are
published at the request of any party or as re-
quired by law. Arbitration organizations may
publish arbitration awards.18 Awards are also
reported when they are confirmed as civil
judgments. Judges review arbitration pro-
ceedings, hearings, and awards in open court.

Myth Number Eleven: Arbitration
awards cannot be appealed. Inaccurate. The
court of the state or country where the arbi-
tration award is sought to be enforced can re-

view the award to determine if it is legal and
enforceable.19 The court can review de novo
whether the arbitrator who was compelled to
follow the law, did so. The Federal Arbitra-
tion Act and state arbitration acts permit
judges to review an arbitration award.20

Myth Number Twelve: Lawsuit deci-
sions are more enforceable than arbitration
awards. False. An arbitration award must be
enforced in a judicial forum, unless there is a
reason for the court to vacate the award.21

Federal and state arbitration acts require
American courts to recognize and enforce
awards entered in different states. Treaties re-
quire foreign courts to enforce arbitration
awards entered in different countries. It is
often easier to enforce an arbitration award
in a foreign country than it is to enforce a
civil judgment.

Mistrust of arbitration procedures rests
on an archaic understanding of the arbitra-
tion process. Arbitration processes are sub-
ject to intense oversight by the courts and
the courts review arbitrator decisions made
under the law. Arbitration delivers access to
justice for millions of Americans who could
never get into the lawsuit system. ♦

Keith Maurer is assistant general counsel at the Na-
tional Arbitration Forum, a worldwide neutral
provider of dispute resolution services for consumers,
businesses, trade associations, and health care entities.
He is a graduate of William Mitchell College of
Law and St. John’s University in Minnesota, and is
a certified mediator and arbitrator.
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