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o What the Supreme Court Did Regarding
randparent Visitation and Why They Did It

By Richard S. Victor

n July 31, 2003, the Michigan Supreme Court decided DeRose v DeRose
and ruled that Michigan’s Grandparent Visitation Statute (MCL 722-7b)

was unconstitutional. This decision changes Michigan law that has been in

existence since 1971, regarding grandparents requesting visitation when
their own adult child dies leaving a grandchild and since 1982, when the law was ex-
panded to provide rights for grandparents to request visitation following the divorce or
legal separation of a child’s parents.
The facts in the DeRose case are that a child was born during the marriage of Theresa
and Joseph DeRose. In 1997, Joseph DeRose was sentenced to 12 to 20 years in prison
after pleading guilty to first degree criminal sexual conduct involving his stepdaugh-
ter. Theresa filed for divorce and a default judgment was entered the following
year. Theresa was awarded sole legal and physical custody of their child.
While the divorce was pending, Catherine DeRose, Joseph’s mother, filed
~#=%  a petition for grandparent visitation under the Grandparent Visitation
Statute. Theresa DeRose opposed the visitation because she claimed that
the Paternal Grandmother denied that her son was guilty of the crimes he
was charged and convicted of and, thus, in Theresa’s view, contact with the
child was not in the child’s best interests.
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FAST FACTS:

* Michigan’s Grandparent Visitation Statute was ruled unconstitutional.

* Grandparent advocates feel that the Child Custody Act did provide the safeguards required
by the DeRose decision and there was no need to throw out a law that has worked effectively

for Michigan families for three decades.

o Opponents believe that the Constitution provides them with a fundamental right to raise their
children, which includes control over who their children see.

he matter was referred to the Wayne County Friend of the

Court where a recommendation was made that the grand-

mother be granted two hours of supervised visitation with
the child on alternate Saturdays, increasing to four hours after an
eight month period. The mother objected to the recommendation
and the case proceeded to the Wayne County Circuit Court. Con-
trary to the Statute, which required a hearing to be held, no testi-
mony or evidence was presented and the trial court granted the
grandmother’s petition. This was where the first mistake in the
DeRose case occurred. MCL 722.27b sets forth that in a disputed
case, a hearing should be held where parties submitting affidavits
are allowed to testify pertaining to the request. Had a hearing been
held in this matter, a record would have been made as to why the
trial court granted grandparent visitation. It also may have provided
evidence for the trial court to deny Mrs. DeRose’s request for visita-
tion following a finding on the best interests of the child pursuant
to MCL 722.23, which is part of the Child Custody Act and which
governs MCL 722.27b. Since no hearing was held, no record was
made as to whether or not the courts decision in granting the
grandparent visitation request, over mother’s objection, was appro-
priate and what evidence was presented to overcome the mother’s
determination that no visitation should occur. MCL 722.25(t) sets
forth that:

If a child custody dispute is between the parents, between agencies, or be-
tween third persons, the best interests of the child shall control. If the
child custody dispute is between the parent or parents, and an agency or
third person, the court shall presume that the best interests of the child are
served by awarding custody to the parent or parents, unless the contrary is
established by clear and convincing evidence.

At the time this matter was heard by the Michigan Supreme
Court, it was argued by attorneys for the grandparents that the
Child Custody Act, which the Grandparent Visitation Statute is
part of, is controlled by the legislative intent of providing a pre-
sumption in favor of a parent’s position over any third party if a dis-
pute occurs where the Child Custody Act is utilized. Even though
the specific statute in question addresses “custody” cases, it was ar-
gued that custody and parenting time is interchanged within the
Child Custody Act. In support of that position, they cited the case
of Stevenson v Stevenson,! which set forth:

)

Since 1971, the Child Custody Act has governed disputes over child visi-
tation. While the Act focuses on custody disputes there can be little doubt
that the act was intended to control visitation privileges, as well.

The absence of any trial court record of a hearing precludes the
opportunity to determine whether or not the grandparent would
have been able to overcome this presumption. Advocates for the
grandparent requested that the Supreme Court reverse the court of
appeals decision, which ruled, in a 2-1 decision, that the Grandpar-
ent Visitation Statute was unconstitutional and requested that the
matter be remanded to the trial court for an evidentiary hearing
and a determination on whether the grandparent would have been
able to prevail udlizing this standard.

In writing for the majority, Justice Clifford Taylor analyzed the
United States Supreme Court decision of Troxel v Granville.2 In
Troxel, the United States Supreme Court held, in a plurality deci-
sion following six written opinions, that a Washington State Law
that provided “any person at any time” requesting visitation of an-
other person’s child, was facially unconstitutional as applied to that
case only. Justice Taylor, writing for the Michigan majority in
DeRose about the Troxel case, stated:

The Supreme Courts holding, while clear regarding the outcome, is, un-
Jortunately, written in so many voices that a unifying rational is difficult
to discern.

However, Justice Taylor interpreted the Zroxel decision in hold-
ing that the Washington State Law was so overbroad that it caused
a violation of parental liberty interests that are protected by the due
process guarantees of the United States Constitution. He went on
to describe as a “fundamental right” the opportunity for parents to
raise their children. This includes the right to make decisions for
children, and such decisions must be accorded deference or weight,
he said. The Court went on to hold that Michigan’s Grandparent
Visitation Statute failed to provide deference to the decisions of fit
parents regarding third-party visitation. In Justice Weaver’s concur-
ring opinion, she urged the Michigan Legislature to amend Michi-
gan’s Statute to alleviate the constitutional flaws the DeRose decision
described were inherent in Michigan’s law. Justice Weaver, agreeing
with the majority in DeRose, set forth that:

. ... the statutes may be written in such a way that they comply with con-
stitutional requirements.



... Therefore, I urge the Legislature to amend Michigan’s Statute to alle-
viate the constitutional flaws in the statute.

While Michigan’s Statute is narrower than the statute at issue in Troxel,
the statute is, nonetheless flawed for the following reasons:

(1) the statute does not provide a presumption that fit parents act in
the best interests of their children; (2) the statute fails to accord the fit
parents decision concerning visitation any “special weight”; and (3) the
statute fails to clearly place the burden in the proceedings on the peti-
tioners, rather than the parents.

Grandparent/grandchild advocates who supported the grand-
parent in the DeRose matter did not necessarily disagree with the
Court’s holding but took the position that these requirements were
already contained within Michigan’s Grandparent Visitation
and Michigan’s Child Custody Act. It was their position that

The position of grandparent advocates
is that the Child Custody Act did
provide the safeguards required by
the Supreme Court in the DeRose
decision and there was no need to
throw out a law that has worked
effectively for Michigan families
for three decades.

long-standing Michigan law clearly indicates that a statute passed
by the legislature is constitutional unless there can be no way that
the law can be conformed to meet constitutional muster. In People
v Abraham,3 this long standing law of juris prudence was reaf-

firmed. The Court held:

Statutes are presumed constitutional and courts must construe a statute as
constitutional if at all possible

In addition:

The challenger to the face of a statute must establish that no circum-
stances exist under which it would be valid5

Other cases have held:

When construing a statute, the primary goal is to ascertain and give
effect to the intent of the legislature.6

In addition, in Pegple v Riley7 and Rinaldi v Livonia8 it was held:

Appellate Courts should avoid deciding constitutional issues where the
case may be decided on other grounds.

It was the position of the grandparent advocates in DeRose that
the Child Custody Act must be looked at in its entirety to deter-
mine whether or not the requirements, as outlined by the DeRose
majority, were present before the Grandparent Visitation Statute
was held unconstitutional.? Further, in accordance with Depz of
Natural Resources v Seaman,10 the Court held:

(1) the Act must be read as a whole; (2) the Act carries a presumption of
constitutionality; and (3) the standards must be as reasonably precise as
the subject matter requires or permits.

The position of grandparent advocates is that the Child Custody
Act did provide the safeguards required by the Supreme Court in
the DeRose decision and there was no need to throw out a law that
has worked effectively for Michigan families for three decades.
However, since no objection to those requirements, as outlined by
Justice Weaver in her concurring opinion, are going to be made by
grandparent/grandchild advocates, the Michigan Legislature has
been asked to amend the Grandparent Visitation Statute and pro-
vide those requirements in order to reinstate the rights of grandpar-
ents to file grandparent visitation requests as long as the conditions
and requirements are met. This limited intrusion on the part of
grandparents, pursuant to the Michigan Statute, pertain to fami-
lies of children where there has been a death or a divorce.
Grandparent/grandchild advocates are also requesting
that children born out of wedlock be protected
in any amended law. Advocates opposing

grandparent visitation requests do not
necessarily believe that grandparent in-
volvement in children’s lives is contrary to
their best interests on its face but rather believe
that it should be the parent, and the parent
alone, who will make the decision as to who their
children have contact with and visit. They believe
that the Constitution provides them with a “funda-
mental right” to raise their children, which includes this
control over who their children see. They argue that any
intrusion by the state in this area is a violation of their con-

stitutionally protected rights.

The trend around the United States, following the Zroxel deci-
sion, is that the 77oxel statute, which was interpreted by the United
States Supreme Court, is so unlike the Grandparent Visitation Stat-
utes in the individual states that the Zroxe/ holding does not and
should not control in order to invalidate state statutes, which are
not as open ended and “breathtakingly broad,” as the one in 77oxel.
Presently, 44 states have either not challenged their grandparent vis-
itation statute or, once a challenge has occurred, have upheld the
constitutionality of their state law once the matter came to their in-
dividual state’s highest court. Six states, including Michigan, have
held that the legislature needs to redraft or amend their state laws in
order to provide necessary protection for parents’ rights, so that if a
grandparent visitation dispute occurs, the court will give deference
and a rebuttable presumption to a fit parent’s decision regarding his
or her children.

The underlying theory and support for grandparent visitation
laws involves situations where a grandparent is not able to discuss
seeing his or her grandchildren with the child’s parent, who is the
grandparents adult child. Most of these cases involve parents who
are deceased or divorced parents where the surviving or custodial
parent is no longer legally related to the grandparent in question. A
mother who gets custody of a child or a father who survives the
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death of his wife is no longer legally or blood related to his/her for-
mer in-laws, but those individuals are legally and blood related to
the parents child. They are, and always will be family to the child.
Therefore, advocates for grandparent visitation believe that the lim-
ited intrusion of grandparent visitation (unlike third-party custody,
which has been held to be constitutional)!! has a valid compelling
governmental interest. Justice Marilyn Kelly, in her dissent to the
DeRose decision, wrote:

It is beyond dispute that our grandparent visitation statute serves a com-
pelling governmental interest. .. It promotes the well being of our chil-
dren by allowing visitation between children and grandparents when vis-
itation is in the best interests of the children. .. The statute must be
upheld if it is narrowly tailored to serve this interest.

Justice Kelly then went on to conclude that the Michigan Stat-
ute was narrowly tailored to meet these constitutional requirements
and should not have been held unconstitutional.

Grandparent advocates cite the changing demography of the
American family, which has allowed grandparents to become intri-
cately involved in children’s lives. The changes that have affected
the American family due to the staggering epidemic
of divorce and unfortunate deaths of parents leav-

ing minor children, as well as children born out
of wedlock or children who have been aban-
doned by a parent to a grandparent, clearly
sets forth the need to address this social con-
cern. Grandparents offer a vital connection
to a child’s future by allowing them to
know their past. Many grandparents

provide unconditional love to their

child of divorce may otherwise never

grandchildren and, many grand-
parents have sustained lengthy
marriages and relationships that a

know. The contact a child may derive with a
grandparent may be significantly beneficial. In addi-
tion, children are able to perceive stability and continuity
through contact with grandparents, especially after the child has
suffered the trauma of losing a parent to death or suffering the
tragedy of divorce. Children learn their unique heritage and history,
as well as learn about getting older from actual contact with their
grandparents. If children are precluded from having shared memo-
ries and experiences that they otherwise would be able to have, then
there should be a good reason for such denial. Amputation of a
child from his or her family on its face could result in irreparable
harm that can never be replaced for a child. If the death of a grand-
parent takes that opportunity away from a child, then it is surely a
tragedy. Bug, if family bickering and vindictiveness denies a child
these opportunities, then that is a shame.

The result of the DeRose decision now puts in jeopardy all court
orders that have been entered since the expansion of the Grandpar-
ent Visitation Statute in 1982. More than 21 years of court orders

B

have been in effect with virtually tens of thousands of grandparents
and grandchildren having been reunited through these court orders.
Since the majority of the Michigan Supreme Court held the statute
to be unconstitutional, what is the result of the prior orders that
have been in effect? It is the opinion of this author that those orders
are not void ab initio but, rather, will require the filing of a petition
to set the order aside if a parent chooses to do so. Obviously that
may result in significant judicial chaos and the opening of flood-
gates of litigation due to the number and enormity of prior court
orders, issued over the past 21 years, that are now affected by this
decision. A general rule is that judicial decisions are to be given full
retroactive effect.)2 However, there have been cases in which an un-
constitutional statute was not determined to be void ab initio, as
well as decisions holding that a statute held to be unconstitutional
should be given limited retroactivity. In Stuark v Ozomarao,’3 the
court of appeals, in reaching a decision on the issue of retroactivity,
held that the following elements should be considered:

(1) the purpose to be served by the new rules;
(2) the extent of reliance on the old rule; and
(3) the effect of retroactivity on the Administration of Justice.4

The issue of how this will effect grandparent visitation cases is
yet to be determined. However, what is known is that these orders

Grandparents offer a vital connection to a
child’s future by allowing them to
know their past. Many grandparents
provide unconditional love to their
grandchildren and, many grandparents
have sustained lengthy marriages and
relationships that a child of divorce may

otherwise never know.

are vulnerable to be set aside and that future litigation will be neces-
sary to resolve this issue.

One way to resolve the potential chaos that will impact our court
system, following DeRose, is quick action on the part of the Michi-
gan Legislature to amend the Grandparent Visitation Statute in
order to insert the requirements that the DeRose majority, through
Justice Weaver’s concurring opinion, delineated. It is the hope of
many grandparent, grandchild, and parent advocates that this will be
done and done quickly. The reason that this support is across the
board, is as a result of DeRose, many parents find themselves in situa-
tions that they never would have thought could happen to them,
even if they are the custodial parent of young children.

For example, lets say a mother has custody of two young chil-
dren. She has a close relationship with her own parents and, in fact,



her parents assist in caretaking of the children while the mother is
at work or otherwise involved. Further, lets say that the mother
does not have a good or strong relationship with her former hus-
band and he, in fact, has significant acrimony towards his former
mother- and father-in-law. In the event of an untimely death of the
custodial mother in that situation, Michigan law would require
that custody of the children go directly to the surviving biological
parent. He will now control whether or not those children would
ever be able to see their maternal grandparents again. His sole arbi-
trary decision cannot be challenged by anyone, unless the DeRose
decision is effectively voided through the enactment of properly
drafted legislation.

Another example of potential harm to children was recently
brought to the attention of this author. I received a call from an
attorney in the Upper Peninsula telling me that he represented
paternal grandparents of a child whose parents divorced and the
father had just left for military action. The grandparents did not
know if their son was in Kuwait or Iraq. He said that the paternal
grandparents advised him that following the divorce of their son
and their former daughter-in-law, they would have significant con-
tact with their grandchildren when the father would bring them
over to their home on Sunday’s during his visitation to spend time
together as a family. Oftentimes, the children even slept at the
grandparents’ home on Saturday night, giving them time alone to
be with their grandparents. After dad was sent overseas, the grand-
parents called their former daughter-in-law and asked if they
would be able to see the grandchildren in their son’s absence. She
told them, “she never liked them and that they would not be able
to see the children until their father came home, if he comes
home.” Following DeRose, Michigan’s children and grandparents
are no longer protected from such abuses. The arbitrary decision of
a parent will now go unquestioned.

On December 3, 2003, the Michigan House of Representatives
unanimously passed HB 5039, which would amend the grandpar-
ent visitation statute to reinstate the right of grandparents to peti-
tion a court for grandparent visitation, if any of the following cir-
cumstances exist:

1. An action for divorce, separate maintenance, or annulment in-
volving the child’s parents is pending before the court.

2. The child’s parents are divorced, separated under a judgment of
separate maintenance, or have had their marriage annulled.

3. The child’s parent who is a child of the grandparent is deceased.

4. Except as otherwise provided in the statue, legal custody of the
child has been given to a person other than the child’s parent, or
the child is placed outside of and does not reside in the home of
a parent.

5. The grandparent, at any time during the life of the child, has
provided an established custodial environment for the child as
described within the act, whether or not the grandparent had
custody under a court order.

6. The child’s parent has withheld from the grandparent opportu-
nities to visit with the child to retaliate against the grandparent
for reporting child abuse or neglect to FIA or a law enforcement
agency, if the court finds reasonable cause to believe that child
abuse or neglect has occurred and the court finds that denial of
grandparenting time would cause harm to the child.

7. The child’s parent lives separate and away from the other parent
and child for more than one year.

8. The child’s parents have never been married and are not residing
in the same household, as long as a putative father has acknowl-
edged paternity under law or been determined to be the father
by court order.

The proposed law clearly sets forth that there is a rebuttable pre-
sumption that a fit parent’s actions and decisions regarding grand-
parenting time are in the best interests of the child. However, the
statute allows a grandparent to file an action, but sets forth the
grandparent has the burden, by preponderance of the evidence, to
overcome a parent’s decision to deny visitation. The statue sets forth
several specific criteria for the court to utilize in making its decision
as to whether the grandparent should prevail. Costs, including ac-
tual attorney fees, may be assessed against a party who sets forth a
position that the court believes to have been frivolous. &
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