What is for
the judge
to decide,

and what is

for the jury?

Evaluating

Withess
Credibility
In Preliminary
Examinations

A JUDGE HEARING A PRELIMINARY EXAMINATION IS AUTHORIZED TO ASSESS
the credibility of witnesses.! At the same time, an examining judge must
not invade the province of the jury by refusing to bind a matter over for
trial when the evidence conflicts or raises a reasonable doubt of the de-
fendant’s guilt.2 In People v Yost, the Michigan Supreme Court acknowl-
edged the obvious “tension” between these two principles but declined to
“clarify the interplay” between them.3

The purpose of this article is to offer a “bright-line” approach to rec-
onciling these competing principles. The authors contend that an ex-
amining judge should not engage in a jury-like evaluation of witness
credibility, but instead should accept the testimony unless it is incredible
or implausible as a matter of law.4 Further, guidelines are suggested for
evaluating witness credibility in preliminary examinations in three po-
tential scenarios: (1) conflicting single witness testimony, (2) competing
lay witness testimony, and (3) competing expert witness testimony.
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In Michigan, a defendant charged with a
felony or a two-year misdemeanor has a stat-
utory right to a preliminary examination,
unless the defendant has been indicted by a
grand jury.5 The preliminary examination is
a “probable cause hearing” at which the dis-
trict court judge must determine whether a
crime was committed and if there is probable
cause to believe the defendant committed
the crime.6 The procedure serves, in part, to
cut off “groundless” or “unsupported” pros-
ecutions yet leave juries to decide questions
of fact at trial.7 This “weeding out” process
properly requires that the gap between the
threshold requirement of probable cause and
proof beyond a reasonable doubt (“the crimi-
nal trial standard”) be broad.8

In Michigan, a jury may choose to resolve
conflicts in testimony by dividing portions of
credible testimony from that testimony that it
may choose to reject as false.? It may also re-
ject a witness entire testimony because of a
single falsehood.10 In contrast, an examining
judge should avoid such an analysis of witness
credibility. Instead, for the purpose of the pre-
liminary examination, testimony should be
credited unless it is incredible or implausible
as a matter of law. Without this limitation, an
examining judge could assume the role of the
jury and reject entirely the otherwise credible
testimony of a witness because of a single in-
consistent or untruthful statement.

Michigan is among the overwhelming
majority of states that have rejected the
maxim of falsus in uno, falsus in omnibus in
criminal jury instructions on the issue of
credibility.1! That is, a jury may accept por-
tions of a witness testimony even if it con-
cludes that the witness deliberately lied about
another important matter. This issue was
first raised in Knowles, supra, where the de-
fendant was convicted of larceny based on
the testimony of a witness who claimed to
have been present and to have committed
the crime with the defendant.’2 During the
trial, testimony was admitted that indicated
that on material issues the witness had previ-
ously made statements in direct contradic-
tion to his testimony under oath. Therefore,
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In Michigan, a jury may choose
to resolve conflicts in testimony
by dividing portions of credible
testimony for that testimony that
it may choose to reject as false.

Where a conflict in credible
evidence exists, a jury must
resolve that conflict.

Once a witness is qualified to
offer testimony as an expert,
an examining judge is required
to accept the testimony unless
it is incredible or implausible as
a matter of law.

the defense counsel requested that the jury
be instructed to reject all of the witness’ tes-
timony if the jury determined that the wit-
ness had lied to them on any material matter.
The trial judge rejected the proposed instruc-
tion and issued a precautionary instruction.
After being convicted, the defendant ap-
pealed. In finding no error in the court’s re-
fusal to give the instruction, the Michigan
Supreme Court held:

There has never been any positive rule of law
which excluded evidence from consideration
entirely, on account of the willful falsehood
of a witness as to some portions of his testi-
mony. .. [W]hen the testimony is once before
the jury, the weight and credibility of every
portion of it is for them, and not for the court,
to determine. . . [I]f the testimony produces
a clear and undoubted conviction in their
minds, they may act upon that conviction,
whether the evidence comes from an honest or
corrupt source.13

This case forms the basis of Michigan
Standard Jury Instruction 3.6.14 Michigan law
makes clear that it remains the jury’s preroga-
tive to accept those parts of testimony it be-
lieves even if the witness deliberately lied
about another important aspect of the case.>

To what extent, then, may an examin-
ing judge evaluate witness credibility without
invading the province of the jury? On this
issue, the often-cited case of People v Paille
#2 is instructive.16 In Paille #2, three defen-

dants, two Detroit police officers and a pri-
vate security guard, were charged with co-
ercing and beating motel occupants in their
effort to locate a sniper and his weapon dur-
ing the 1967 riots in Detroit. The examining
judge found the testimony of the motel occu-
pants to be “incredible” such that they “could
not possibly convince a disinterested arbiter
of facts of their good faith or truthfulness.””
The judge concluded that the testimony
of the motel residents was so deceptive it
amounted to “perjury.” On appeal, the de-
fendants argued that the examining judge
placed “excessive weight on the credibility of
the witnesses.” However, the Michigan Su-
preme Court ruled that the judge had not
only the right, but also the duty, to pass judg-
ment on the credibility of the witnesses and
held that the preliminary examination judge
did not abuse his discretion in dismissing the
warrant and discharging the defendants.

In Puaille #2, the examining judge essen-
tially found the witnesses’ testimony incredi-
ble as a matter of law and eliminated any po-
tential conflict in evidence for the jury to
resolve. Therefore, in light of Knowles, Paille
#2, Yost, and legal authority from other ju-
risdictions, having preliminary examination
standards similar to Michigan,8 the following
conclusion becomes apparent: testimony is
“incredible or implausible as a matter of law”
where no fair-minded jury would believe any
portion of the witness testimony that would
be necessary to establish at least an inference
of criminal responsibility by the defendant.
With this in mind, we now turn to a discus-
sion of three potential preliminary examina-
tion scenarios with apparent conflicts.

A conflict can exist in the preliminary ex-
amination testimony of a single witness. This
may occur where by impeachment or the
witness’ own admission, the examining judge
is confronted with a material falsehood in
the witness™ testimony. A conflict arises if
other portions of the testimony, which are
not implausible, exist from which at least an
inference can be drawn establishing the ele-
ments of the crime. For example, assume the
following facts:



Example 1

Defendant is accused of raping bis four-year-
old niece. At the preliminary examination, the
niece testifies using anatomically correct dolls
that defendant sexually penetrated her with his
penis while at his house. On cross-examination,
when asked whether many people had done
this to her and whether defense counsel had
done this to her, she said “yes.” When asked
whether defendant did it, she said ‘no.”

In this case, a jury should resolve the con-
flict in the witness’ testimony. The jury could
either reject all of the witness’ testimony or
accept that portion which it finds to be true.
If, however, the examining judge rejects the
entire testimony of the witness because of
the material falsehood, the judge has invaded
the province of the jury. The testimony was
not completely incredible or implausible as a
matter of law, and therefore, the material
falsehood is insufficient to prevent the mat-
ter from being bound over for trial.20

A defendant who holds a preliminary ex-
amination may call witnesses on his or her
behalf:2! In this instance, an examining judge
may be confronted with credible testimony,
which both supports and undermines the

charges. On this issue, the law is clear that
where a conflict in credible evidence exists, a
jury must resolve that conflict.22 This is true
whether or not witnesses for the opposing
party outnumber the credible witness.23

A more difficult case arises where, as
above, a single prosecution witness testifies
falsely on a material issue, but otherwise pro-
vides a plausible account that supports the
criminal charge. The difference is the addi-
tional testimony of a defense witness or wit-
nesses who provide credible evidence that the
defendant could not have committed the
crime. For instance, re-evaluate Example 1,
above, with the additional credible testimony
of the niece’s parent or guardian who states
that the niece has never been to the home of
the defendant or that the niece was never left

alone with the defendant. Does this still pre-
sent a conflict, or has the additional testi-
mony rendered the niece’s already conflicted
testimony implausible or incredible as a mat-
ter of law? Under the suggested bright-line
approach, this preliminary examination testi-
mony still presents a conflict, which should
be resolved by the jury.

In Michigan, it is well established that
the qualifications of an expert to render an
opinion is a matter that rests in the discretion
of the court.24 That is, “if the court deter-
mines that a recognized scientific, technical,
or other specialized knowledge will assist the
trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience,
training, or education, may testify thereto in
the form of an opinion or otherwise.”25 After
an examining judge has properly qualified an
expert witness, credibility determinations are
generally handled in the same manner as lay
witnesses.26 Therefore, the opinion testimony
of a witness qualified as an expert should be
credited unless it is incredible or implausible
as a matter of law.27

A conflict in expert testimony at the pre-
liminary examination may exist where a judge
qualifies two or more experts who then offer
opposing expert opinions on the same subject
matter. This was the case in two recent opin-
ions of the Michigan Supreme Court, People
v Yost, supra and People v Richardson.28 In
both cases, after qualifying medical personnel
rendered expert testimony, the district judges
rejected the expert testimony as either “not
credible” or that, which “lacked credibility”
and refused to bind the cases over for trial.29

In Yosz, the circuit court judge found that
the medical opinion, which was rejected by
the district court, was not “incredible or un-
believable” and that the matter should have
been bound over for trial because of the com-
peting expert testimony.30 The circuit court

decision was affirmed by the Michigan Court
of Appeals and in affirming its decision the
Michigan Supreme Court said:

In sum, we agree with the circuit court that
the expert testimony in tandem with the cir-
cumstantial evidence. . . was sufficient to war-
rant a bindover. We conclude that the magis-
trate failed to give any weight to Dr. Evans'
[the prosecution’] expert testimony when he
should have. . . and gave undue weight to [one
of the defendants experts].31

Similarly, in Richardson, the Michigan Su-
preme Court found that the examining judge
had improperly made a credibility choice be-
tween the competing medical experts and
“invaded the jury’s domain.”32

Once a witness is qualified to offer testi-
mony as an expert, an examining judge is re-
quired to accept the testimony unless it is
incredible or implausible as a matter of law.
Therefore, the rejection of a qualified experts
opinion should be rarely justifiable. There
may be a basis for rejecting an expert opin-
ion, which is based upon a significant factual
assumption that turns out to be false. For ex-
ample, consider a preliminary examination
where one medical expert in a murder case
bases his opinion that the victim did not die
of a stroke on the factual assumption that the
victim never had high blood pressure. How-
ever, the victim’s medical records, the authen-
ticity and admissibility of which are unchal-
lenged, demonstrate that the victim did in
fact have a history of high blood pressure. In
this case, the factual assumption upon which
the expert opinion is based has been proven
false, and that expert opinion may now be
deemed incredible or implausible as a mat-
ter of law.

A judge at a preliminary examination is
duty bound to pass judgment on the credi-
bility of the witnesses, yet he or she must also
allow a jury to decide criminal cases where
the evidence conflicts. The tension between
these principles can be reconciled by credit-
ing witness testimony unless it is incredible
or implausible as a matter of law. This bright-
line rule provides guidance to district court
judges and attorneys in evaluating witness
credibility at preliminary examinations. It also
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preserves a jury’s right to meticulously evalu-
ate witness credibility and retains the exam-
ining judge’s discretion to terminate unsup-
ported or groundless prosecutions.

Judge Mark A. Randon serves on the 36th District
Court in Detroit.

Tim Gardner, Jr. is a research attorney for the 36th
District Court.
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