By STEVE SOWELL

Service

of Process
and the

Statute of
Limitations

RECENT DEVELOPMENTS IN CASE LAW, STATUTE, AND COURT RULE
have all combined to fine tune the standards for service of proc-
ess. Changes to MCR 2.102 may have increased the standards

for issuance of a second summons and a recent case clarifies that

Tunlng the a third summons may not be issued. On a separate but related

topic, long-standing case law interpreting MCL 600.5856 has
Standards been overruled, while a recent amendment to the statute has the

practical effect of overruling the overruling. These developments
portend a need for litigators to pay more attention to the mechan-
ics of service of process.
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OBTAINING A SECOND SUMMONS

MCR 2.102(D) currently provides that a
summons expires 91 days after the date the
complaint is filed, but that “on a showing of
due diligence by the plaindff in attempting to
serve the original summons” the judge may
order a second summons to issue for a defi-
nite period not exceeding one year from the
date the complaint was filed. Prior to 2004,
the rule allowed the judge to order a second
summons “on a showing of good cause.”
Prior to 1991, the rule provided that an initial
summons was good for up to 182 days from
the date of filing of the complaint. While the
1991 amendment shortened the life of the
initial summons, neither amendment short-
ened the potential duration of a second sum-
mons; the maximum length remains one year
from the date the complaint was filed.

Two summonses are it; a third summons
may not issue.! Upon expiration of the sec-
ond summons, the case is deemed dismissed
without prejudice as to a defendant not
served, unless he has submitted to the court’s
jurisdiction.2 It is the judge’s order that allows
a second summons to issue. As long as the
order is granted within the initial 91 days, the
court clerk may issue a summons based upon
that order even if the summons is not issued
until after the initial 91 days has run.3

Is the change from “a showing of good
cause” to a “showing of due diligence by the
plaindff in attempting to serve the original
summons” a substantive change? Probably
not; the staff comments to the 2004 amend-
ment indicate that the change makes the
court rule consistent with Bush v Beemer4 in
contrast to Richards v McNamee,> two cases
that considered the circumstances under
which a second summons should be issued.

In Bush, the plaintiff sued for medical
malpractice, but made no attempt to serve
the defendants within the initial 91 days.
Upon ex-parte motion, the court granted
second summonses 10 days before the initial
summons expired. The plaintiff thereafter
served the defendants, who all filed motions
for summary disposition on the basis that
there was no good cause for issuance of the
second summonses and (since the case was
not served within the initial 91 days) the
case was deemed dismissed pursuant to
MCR 2.102(E). The motions were granted,

]

the case was dismissed, and the court of ap-
peals affirmed.

The plaintiff argued her attorneys needed
additional time after the filing of the com-
plaint to determine whether she had a meri-
torious claim, thus delaying service.6 The
court rejected this argument: “due diligence
under MCR 2.102(D) means diligent efforts
in trying to serve process, not diligence in
matters logically preceding the decision to
serve process.” Determining the merit of the
plaintiff’s claim should have been done be-
fore the case was filed, not after. Once a case
is filed, the plaintiff must actually try to
serve the defendants, or a second summons
should not issue.

In Richards, the issue was identical. The
plaintiff sued her former lawyers on a theory
of malpractice, but failed to serve within the
initial 91 days. A second summons was is-
sued and served improperly, and the case was
dismissed by the clerk for lack of service. The
plaintiff filed a motion to reinstate the case
and the defendants filed opposing briefs, ar-
guing that the second summons should not
have been issued. The trial court upheld the
dismissal and the court of appeals affirmed.
Curiously, however, this panel of the court of
appeals indicated that it would have reversed
had it not been bound by MCR 7.215(H)(1)
to follow Bush.

Fast Facts

The more general good
cause requirement has
been eliminated, and the
new rule explicitly requires
due diligence in attempting
to serve as a precondition
to the issuance of a

second summons.

Once the decision is made
to file suit, the court rule
dictates the plaintiff
demonstrate to the judge
he has attempted to serve
the defendant before a

second summons will
be issued.

In Richards, the delay in service of process
was due to both settlement negotiations with
the defendant attorneys and because a ruling
on a summary disposition motion in the ac-
tion underlying the malpractice claim had
not been issued as of the expiration of the
summons. The Richards panel indicated it be-
lieved good cause could be more than simply
due diligence in attempting to serve process,
and the reasons advanced by the plaintiff
would have been sufficient had the panel not
been bound by Bush.

The change in the court rule should lay
to rest any hope that the Richards view
might someday prevail: the more general
good cause requirement has been elimi-
nated, and the new rule explicitly requires
due diligence in attempting to serve as a pre-
condition to issuance of a second summons.

Clearly, the failure to make any attempt
at service is not due diligence, but what ef-
forts must a plaintiff make in order to dem-
onstrate due diligence? In an unpublished
opinion, Palmer v Asta Credit Corp,7 the
plaintiff attempted not only to serve the de-
fendant but to skip-trace the defendant when
the initial address turned out to be invalid
prior to requesting a second summons. The
trial court denied the motion and the case
was dismissed. In overturning the trial court
decision, the court of appeals quoted approv-
ingly from Michigan Court Rules Practice:8
“common sense, the realities of legal practice,
and MCR 1.105...all dictate that, under
ordinary circumstances, a party’s request that
a second summons issue should be granted
by the court on only a minimal showing of
good cause, and that the court should focus
its discretion more on the question of what
will be the expiration date of the second
summons.” The efforts of the plaintiff in
Palmer, however, were significantly more
than minimal; the plaintff filed an 18 para-
graph affidavit detailing extensive efforts to
locate and serve the defendant, an out of
state corporation.

Once the decision is made to file suit, the
court rule dictates that the plaintiff demon-
strate to the judge that he has attempted to
serve the defendant before a second sum-
mons will be issued. It would behoove the
prudent attorney not to become the test case
that determines the bare minimum of due



diligence; if initial attempts at service are un-
successful, the attorney should make some
extra effort to locate and serve the defendant.

FILING, THE SUMMONS, AND
THE STATUTE OF LIMITATIONS
What effect does the filing of a complaint
and the issuance of a summons have on a
statute of limitation? MCL 600.5856(a), as
amended effective April 22, 2004, provides:

The statutes of limitations or repose are tolled
in any of the following circumstances:

(a) At the time the complaint is filed, if a copy
of ‘the summons and complaint are served
on the defendant within the time set forth
in the supreme court rules.

Under (a), the statute of limitations is
tolled upon the filing of the complaint /F the
complaint is subsequently served on the de-
fendant within the time set forth in the su-
preme court rules. Thus, if the complaint is
filed on the last day of the statute of limita-
tions, the plaintiff still has that time provided
by MCR 2.102 to serve the defendant. As
noted above, a summons is good for 91 days
from the date of filing of the complaint and
may be extended for up to one year from the
date of filing if the plaintiff can establish due
diligence in attempting to serve the com-
plaint. As long as the defendant is served
prior to expiration of the summons, the com-
plaint is not barred by the statute of limita-
tions even though service may occur after the
statute would have otherwise expired.

The law was not always so clear-cut. Prior

to amendment, MCL 600.5856 provided:

The statutes of limitations or repose are tolled:

(a) At the time the complaint is filed and a

copy of the summons and complaint are

served on the defendant.

(c) At the time the complaint is filed and a
copy of the summons and complaint in
good faith are placed in the hands of an of
ficer for immediate service, but in this case
the statute is not tolled longer than 90 days
after the copy of the summons and com-
plaint is received by the officer.

Under this prior version, the statute of
limitations was tolled only if the summons
and complaint were actually served before
the limitation expired or if the summons and

The new version of MCLA 600.5856
also has the effect of promoting

Judicial economy.

In deciding whether an action is timely,
the court need only look at objective facts:
the date the cause of action accrued,

the appropriate limitation period,

and the date the complaint was filed.

complaint were placed in the hands of an of-
ficer for service, but then only for an addi-
tional 90 days. However, the Michigan
Supreme Court had a unique interpretation
of this statute.

In Buscaino v Rhodes,® the Michigan
Supreme Court eviscerated this prior version,
holding that a statute of limitation is tolled
upon the filing of the complaint, regardless
of when the summons is served. MCL
600.5856(c) applied, in the court’s view,
only to cases previously filed, which were
dismissed on other than the merits. While
this ruling had the effect of establishing fun-
damentally the same rule as the new statute,
Buscaino was overruled in Gladych v New
Family Homes.10 Gladych held that the stat-
ute means what it says: the running of the
statute of limitations continues notwith-
standing the filing of a complaint, unless the
plaindiff either actually serves the defendant
before the limitation expires or the plaintiff
both places the summons and complaint in
the hands of a process server for service (in
good faith) and the summons and complaint
are actually served within 90 days of filing.

The new version of MCLA 600.5856 has
the practical effect of reinstating Buscaino;
the statute is tolled when a timely complaint
is filed, as long as the complaint is served
prior to the expiration of the summons. The
new version also has the effect of promoting
judicial economy. In deciding whether an
action is timely, the court need only look at
objective facts: the date the cause of action
accrued, the appropriate limitation period,
and the date the complaint was filed. If the
complaint was filed prior to the expiration of

the limitation (and assuming it is served before
the summons expires), the complaint is timely.
Under the prior version, a court might, if
service is made after the statute has run, need
to make a more subjective determination of
whether the plaintiff used good faith in for-
warding pleadings.

These recent developments are evolu-
tionary rather than revolutionary, clarifying
some basic concepts regarding service and
the statute of limitations. When viewed
from a historical perspective, they continue
an identifiable trend of shifting investiga-
tion of the validity of a claim, the applicable
statute of limitations, and the whereabouts
of the defendants to the pre-filing phase of a
lawsuit and concentrating the efforts of the
attorney post-filing on the mechanics of the
suit itself. &

Steve Sowell is an attorney practicing in Mount
Clemens, concentrating on real estate and creditors
rights. In bis free time (and with five children there
isn't much of that) he enjoys photography.
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