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A
merican society seemed to some to be
on the verge of crumbling when Janet
Jackson exposed a breast due to a

‘‘wardrobe malfunction’’ during the halftime
broadcast of the 2004 Super Bowl and FCC
Commissioners may consider shock-jock
Howard Stern to be their full employment
plan.2 In the uproar caused by these and
other individuals, 66 ABC affiliates recently
refused to broadcast—on Veteran’s Day, no
less—the Academy Award-winning film Sav-
ing Private Ryan for fear that the sexually-
charged language of soldiers in combat might
violate the ‘‘indecency’’ standards governing

television broadcasts.3 In addition, newly-
appointed Attorney General Alberto Gon-
zales has announced that, of all the prob-
lems facing this country, the number four
priority for his Justice Department will be a
‘‘crackdown’’ on obscenity.4

Perhaps no topic of the law has proven
more troublesome for members of the Su-
preme Court to reach a consensus as that of
the jurisprudence dealing with sex. In proba-
bly no other area of constitutional jurispru-
dence must an attorney or court so regularly
apply the principles for determining the con-
stitutional ‘‘holdings’’ of High Court deci-

sions for which there is no majority opinion.
As set forth in Marks v United States,5 the
precedent of such ‘‘plurality’’ rulings ‘‘may be
viewed as that position taken by those Mem-
bers who concurred in the judgment on the
narrowest grounds.’’6 This is certainly a ten-
uous reed upon which to rest the protections
of individual liberty, and can lead to this
seemingly incredible result: The scope of
protections afforded under the Bill of Rights
may well turn upon the written opinion of
but a single Justice.

An example of this can be seen in the area
of nude dancing. In 1991, the Court ad-
dressed the application of the First Amend-
ment to nude dancing in Barnes v Glen The-
atre, Inc.7 An opinion authored by Chief
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‘‘Liberty finds no refuge in a jurisprudence of doubt.’’
—Planned Parenthood of Southeastern Pa. v Casey1
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Justice Rehnquist, but joined in only by Jus-
tices O’Connor and Kennedy, concluded that
an Indiana public indecency statute prohibit-
ing nudity in public places should be analyzed
under the intermediate scrutiny test articu-
lated in United States v O’Brien,8 and could
be justified upon the governmental interest in
protecting societal order and morality.9 Con-
curring in the judgment, Justice Scalia con-
cluded that the statute should be upheld as a
general law regulating conduct as opposed to
expression, and was therefore not subject to
First Amendment scrutiny ‘‘at all.’’10

The then-newest member of the Court—
Justice Souter—also concurred, but opined
that the constitutionality of the Indiana stat-
ute may be sanctioned ‘‘not on the possible

sufficiency of society’s moral views . . . but on
the State’s substantial interest in combating
the secondary effects of adult entertainment
establishments . . . .’’11 These ‘‘adverse sec-
ondary effects’’ were generally perceived to
be increases in crime, decreases in property
values in the surrounding areas, and the pro-
liferation of urban blight.12 Justice Souter
furthermore concluded that prior case law
had ‘‘establish[ed]’’ that such problems could
be presumed to emanate from these types
of businesses.13

In the years following, lower courts were
presented with the ‘‘vexing task’’ of ‘‘reading
the tea leaves of Barnes.’’14 Numerous courts
came to the conclusion that Justice Souter’s
concurring opinion, in which not a single
other Justice joined, indeed represented the
constitutional ‘‘holding’’ of that decision
under Marks.15

Apparently because of the fractured na-
ture of its earlier ruling, the Court revisited
this issue in City of Erie v Pap’s A.M.16 In re-
versing a decision of the Pennsylvania Su-
preme Court, which concluded that a mu-
nicipal ordinance proscribing public nudity
failed muster under the First Amendment, the
United States Supreme Court was however,
again, unable to reach a majority consensus.

Somewhat inexplicably, the Chief Justice
and Justices O’Connor and Kennedy aban-
doned, without comment, their view in
Barnes that such laws could be justif ied
upon the protection of societal order and
morality, and adopted, rather, Justice Souter’s
secondary effects approach.17 While adher-
ing to the application of the secondary ef-
fects doctrine, Justice Souter, this time con-
curring in part and dissenting in part, did
something almost unheard of in Supreme
Court lore: He apologized for his evidentiary
‘‘assumption’’ in Barnes.

‘‘I may not be less ignorant of nude dancing
than I was nine years ago, but after many sub-
sequent occasions to think further about the
needs of the First Amendment, I have come to
believe that a government must toe the mark
more carefully than I first insisted. I hope it is
enlightenment on my part, and acceptable
even if a little late.’’ 18

Justice Souter’s mea culpa, however, did
little to further the understanding of this area
of constitutional jurisprudence. There is still

no consensus among five Justices regarding
the legal standards to be applied to laws di-
rected at nude, or indeed ‘‘topless,’’ dance
entertainment.19 And for this reason, the
odyssey of the City of Erie did not end there.

Upon remand, the Pennsylvania Supreme
Court observed that it was ‘‘notable that the
five Justices in the U.S. Supreme Court who
agreed that the O’Brien test applied could not
agree upon the precise evidentiary showing
which would be required to satisfy that
test.’’20 Observing that federal precedent ‘‘has
been fluid and changing and still is not en-
tirely clear,’’21 the High Court of Pennsylva-
nia concluded that its citizens ‘‘should not
have the contours of their fundamental rights
under [their state] charter rendered uncertain,
unknowable, or changeable, while the U.S.
Supreme Court struggles to articulate a stan-
dard to govern a similar federal question.’’22

That court then went on to hold that the
Erie ordinance was subject to strict scrutiny23

under the Pennsylvania Constitution, and
was invalid under that analysis.24

F
urther complicating these matters is the
fact that subsequent to the U.S. Supreme
Court’s decision in Pap’s, the Court revis-

ited the secondary effects doctrine in City of
Los Angeles v Alameda Books,25 and issued yet
another plurality ruling. In reversing a sum-
mary judgment order that was entered against
the City of Los Angeles regarding the consti-
tutionality of its ‘‘adult’’ business zoning ordi-
nance, the Court could not agree on the stan-
dards to apply under intermediate scrutiny.

Justice Kennedy provided a critical con-
curring opinion, demanding that a ‘‘propor-
tionality’’ test be applied to determine if an
ordinance supposedly justified upon a con-
cern of adverse secondary effects passed con-
stitutional muster. The analysis, he concluded,
must ‘‘address how speech will fare under the
City’s ordinance,’’26 and a city ‘‘must advance
some basis to show that its regulation has the
purpose and effect of suppressing secondary
effects, while leaving the quantity and acces-
sibility of speech substantially intact.’’27 Mu-
nicipalities, attorneys, and judges must now
also attempt to divine the true ‘‘holding’’ of
Alameda Books in assessing the constitution-
ality of ‘‘secondary effects’’-based laws.

Recent events have rendered the law of
obscenity and indecency equally confusing.

   the 21st Century
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preme Court adopted a standard for obscen-
ity in 1973 that still stands today. Illegal ‘‘ob-
scenity’’ is to be distinguished from protected
expression by evaluating, as set forth in Miller
v California:28

• Whether the average person, applying
contemporary community standards,
would find the work, taken as whole,
appeals to the prurient interest; and

• whether the work depicts or describes
in a patently offensive way, sexual con-
duct specifically defined by applicable
state law; and

• whether the work, taken as whole, lacks
serious literary, artistic, political, or sci-
entific value.29

Although not explicitly set forth in Miller,
the Court subsequently clarified in Smith v
United States30 that patent offensiveness, like
prurient appeal, was also to be measured by
‘‘contemporary community standards.’’31

But which ‘‘community standards’’ should
a jury or judge apply? The Court leaves that
to state law. Here in Michigan, it is the entire
adult state population.32 Yet, in addition to
the inherent vagueness of these standards and
the difficulty in rationally applying them,33

two developments since Miller have further
confounded the concept of evaluating obscen-
ity in light of localized community standards.

First, the Court concluded in Pope v Illi-
nois34 that the ‘‘serious value’’ prong of the
obscenity test was not to be evaluated in ac-
cordance with community standards, but
rather by reference to whether a reasonable
person generally would find such value in the
material.35 More recently, the Court has ob-
served that this equates to a national stan-
dard of value.36 In determining whether cer-
tain expression meets the legal standard of
obscenity, a judge or jury is now required to
apply (at least in Michigan) statewide com-
munity standards with regard to two in-
quiries (prurient interest and patent offen-
siveness), and national standards for the third
(serious value).

Second, the Miller Court never envi-
sioned the Internet and the age of instant
global communication. What community
standard should be applied to a medium of
expression that instantaneously extends to
every point on the planet?

That issue was confronted by the Su-
preme Court in Ashcroft v ACLU,37 which
resulted in a highly fractured plurality deci-
sion comprising five separate opinions. In
ruling that inclusion of the concept of ‘‘com-
munity standards’’ did not itself render the
Child Online Protection Act facially uncon-
stitutional,38 Justice O’Connor observed in
concurrence that adoption of a national
community standard was necessary for any
reasonable regulation of Internet obscenity.39

Justice Breyer expressed his belief that Con-
gress’s use of the word ‘‘community’’ in the
statute was meant ‘‘to refer to the Nation’s
adult community taken as a whole, not to
geographically separate local areas.’’40 And
Justice Kennedy, joined in by Justices Souter
and Ginsburg, concluded, in basically as-
suming that a national community standard
would apply for Internet regulation, that be-
cause the ‘‘actual standard applied is bound
to vary by community,’’41 the lower court’s
entry of an injunction was warranted.42

What makes this apparent concession by
a majority of the Justices—that obscenity on
the Internet would have to be judged by na-
tionwide attitudes—ironic is the fact that the
Court explicitly stated in Miller that discern-

ing a national community standard is ‘‘un-
ascertainable’’ and ‘‘[un]realistic.’’43

If these standards are not amorphous
enough, those that apply to the broadcast
media provide even less guidance.44 Licensed
broadcasters are prohibited from transmitting
not only obscene, but indecent materials—or
at least between the hours of 6:00 a.m. and
10:00 p.m.45 The FCC has defined the term
‘‘indecent’’ as ‘‘language or material that, 
in context, depicts or describes, in terms
patently offensive as measured by contempo-
rary community standards for the broadcast
medium, sexual or excretory activities or or-
gans.’’46 Yet, ‘‘[s]exual expression which is in-
decent but not obscene is protected by the
First Amendment . . . .’’47 More to the point,
however, is the question of which community
standards are to be applied here? Should the
fact that one or a few communities around
the country find a program ‘‘indecent’’ pre-
clude a national broadcast? Should the objec-
tions of a few counties prohibit a broadcast to
the remainder of the state?48

Throwing all of the above into further dis-
array is the recent Supreme Court decision of
Lawrence v Texas,49 which invalidated the
Texas anti-sodomy law in regard to homo-
sexual conduct. While considering conduct
that occurred inside a dwelling, the Court
observed that:

‘‘. . . there are other spheres of our lives and ex-
istence, outside the home, where the State
should not be a dominant presence. Freedom
extends beyond spatial bounds. Liberty pre-
sumes an autonomy of self that includes free-
dom of thought, belief, expression, and certain
intimate conduct.’’ 50

Noting the ‘‘broad statements of the sub-
stantive reach of liberty under the Due Proc-
ess Clause’’ found in the Fourteenth Amend-
ment,51 a majority of the Court concluded,
for the first time, that objections based on
morality are not a sufficient basis upon which
to infringe liberty.52 Indeed, this rejection
lead Justice Scalia to observe in dissent that a
variety of sexually-related laws, including ob-
scenity regulations, were ‘‘called into question
by today’s decision . . . .’’53

Justice Scalia may be correct. Recogniz-
ing the admonitions of the majority in Law-
rence, a district court in Pennsylvania re-
cently declared the federal obscenity statutes
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unconstitutional as applied to distribution
meant for in-home viewing.54 In the case of
United States v Extreme Associates,55 the court
noted that Lawrence could reasonably be in-
terpreted ‘‘as holding that public morality is
not a legitimate state interest sufficient to
justify infringing on adult, private, consen-
sual, sexual conduct even if that conduct is
deemed offensive to the general public’s
sense of morality.’’56 More importantly, the
outcome of the case confirms that the liberty
rights found in the substantive component
of the Due Process Clause may well protect
that which the First Amendment does not.57

What this all means remains to be seen.
But these confusing, and in some ways in-
decipherable standards will certainly keep
lawyers, judges, and juries busy for years at-
tempting to distinguish constitutionally pro-
tected speech from suppressible expression.
And this ‘‘dim and uncertain line’’58 will con-
tinue to energize those pro-censorship ac-
tivists who are, in H. L. Mencken’s phrase,
‘‘haunted by the fear that someone, some-
where is having fun.’’59 ♦
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These confusing, and in some ways indecipherable standards

will certainly keep lawyers, judges, and juries busy for years

attempting to distinguish constitutionally protected speech

from suppressible expression.
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