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Introduction
Like most states, Michigan has a system of tax credits and ex-

emptions that aims to increase investment and employment in
Michigan. On October 19, 2004, however, the United States Court
of Appeals for the Sixth Circuit (including Michigan, Ohio, Ken-
tucky, and Tennessee) released an opinion that may affect those
valuable business incentives.

The Sixth Circuit’s decision in Cuno 1 is of particular importance
to Michigan.2 Over the past four years, Michigan has been one of
the leaders in manufacturing job losses, and tax policy is often
viewed as a viable mechanism for combating further losses.3 This
article examines whether and why Michigan’s tax credits and ex-
emptions fall under the rubric of Cuno.4

Cuno v DaimlerChrysler
At issue in Cuno was a system of tax credits and property tax

exemptions, totaling $280 million, that were offered to defendant
DaimlerChrysler as an incentive to expand its existing manufactur-
ing facilities in Toledo.5 At issue in this article is the system of fran-
chise tax credits that the court found to be unconstitutional.

Ohio’s investment tax credit granted a taxpayer a non-refundable
credit against its corporate franchise taxes if the taxpayer ‘‘purchases
new manufacturing machinery and equipment during the qualifying
period, provided that the new manufacturing machinery and equip-
ment are installed in [Ohio].’’6 Because the tax credit applied only to
entities already subject to Ohio’s franchise tax, it was available only
to businesses already conducting business in Ohio.7 Although the
tax credit was generally limited to 7.5 percent of the cost of the ma-
chinery and equipment installed, the credit increased to 13.5 percent
if it was installed in an economically depressed area.8 Moreover, the
credit was limited to $1 million unless the taxpayer increased its total
ownership of manufacturing equipment in the state during the year
for which it claimed the tax credit.9 Where the credit actually ex-
ceeded the taxpayer’s franchise tax liability for the year, the balance
of the credit was carried forward to subsequent years, but only for a
maximum of three years.10

The court began by analyzing the franchise tax credit under
Commerce Clause jurisprudence. According to the court:

A tax provision satisfies the requirements of the Commerce Clause if
(1) the activity taxed has a substantial nexus with the taxing State;
(2) the tax is fairly apportioned to reflect the degree of activity that
occurs within the State; (3) the tax does not discriminate against in-
terstate commerce; and (4) the tax is fairly related to benefits provided by
the state.11
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Based on the pleadings and the admissions of the parties, the
only aspect of the test at issue was whether the tax credits discrimi-
nated against interstate commerce.

According to the court, a tax credit fails to pass constitutional
muster if ‘‘it discriminates on its face, or if, on the basis of a ‘sensi-
tive, case-by-case analysis of purposes and effects,’ the provision ‘will
in its practical operation work discrimination against interstate com-
merce.’ ’’12 Such a tax credit runs afoul of the Commerce Clause un-
less it advances a ‘‘legitimate local purpose’’ that cannot otherwise be
reasonably served.13

The plaintiffs argued that the tax credit discriminated against in-
terstate commerce because it ‘‘coerced’’ businesses already doing
business in Ohio—and thus already subject to its franchise tax—to
expand within Ohio rather than another locale.14 The discrimina-
tion arose because a company currently located in Ohio could re-
duce its tax liability only by locating new machinery and equip-
ment in Ohio. A similarly situated company choosing not to locate
new machinery and equipment in Ohio would thus face a greater
comparative tax burden.15

The defendant argued that only those tax credits that penalized
economic activity outside of Ohio could be deemed to have vio-
lated the Commerce Clause.16 The Commerce Clause only pre-
vented interstate protectionism; the tax credits at issue were consti-
tutional, according to the defendants, because they did not penalize
economic activity occurring outside of Ohio.17

The court agreed with the plaintiffs.18 According to the court,
the tax credits violated the Commerce Clause because they had the
effect of encouraging ‘‘further investment in-state at the expense of
development in other states,’’ which hindered ‘‘free trade among the
states.’’19 Essentially, businesses already subject to the franchise tax
were being coerced into expanding in Ohio rather than other states,
and entities not already subject to the franchise tax received no tax
incentive for locating in Ohio.20

Michigan’s Business Incentives
Like many states in the midwest, Michigan has a panoply of busi-

ness incentives to attract and keep new business in the state. These
programs include the Michigan Renaissance Zone program,21 the
Certified Technology Park (Smartzone) program,22 various environ-
mental incentives,23 property tax abatements for industrial prop-
erty,24 Empowerment Zones and Enterprise Communities,25 and
miscellaneous tax credits.26

Michigan, like Ohio and most other states, also has a system of
tax credits and exemptions that aims to increase investment and
employment in Michigan. Before delving into the specifics of these

tax credits, it may be helpful to take a look at the business tax
regime in Michigan. Michigan imposes the single business tax
(SBT) on the privilege of doing business in the state.27 Strictly
speaking, the SBT is not an income tax; rather, it is a value added
tax that measures the increase in the value of goods and services
brought about by the business itself between the time of purchase
and time of sale.28 The state levies the SBT on the value that a busi-
ness has added to the state economy rather than only on the in-
come the business has generated.29 As a value added tax, the SBT
applies not only to income, but also to depreciation, dividends, roy-
alties, and compensation, among others.30

The business incentive system that is most susceptible to the ra-
tionale of Cuno is a system of tax credits, enacted in 1995, entitled
the Michigan Economic Growth Authority Act (MEGA).31 The
legislative findings point to the purpose of MEGA:

The legislature finds that it is in the public interest to promote economic
growth and to encourage private investment, job creation, and job up-
grading for residents in this state.32

To qualify for MEGA credits, a business must satisfy several
requirements:

(a) Except as provided in subsection (5), the eligible business creates 1 or
more of the following within 12 months of the expansion or location
as determined by the authority:
(i) A minimum of 75 qualified new jobs at the facility if expand-

ing in this state.
(ii) A minimum of 150 qualified new jobs at the facility if locating

in this state.
(iii) A minimum of 25 qualified new jobs at the facility if the facility

is located in a neighborhood enterprise zone . . . [,] a renaissance
zone . . . , or is located in a federally designated empowerment
zone, rural enterprise community, or enterprise community.

(iv) A minimum of 5 qualified new jobs at the facility if the eligible
business is a qualified high-technology business.

(v) A minimum of 5 qualified new jobs at the facility if the eligible
business is a rural business.

(b) Except as provided in subsection (5), the eligible business agrees to
maintain 1 or more of the following for each year that a credit is
authorized under this act:
(i) A minimum of 75 qualified new jobs at the facility if expand-

ing in this state.
(ii) A minimum of 150 qualified new jobs at the facility if locating

in this state.
(iii) A minimum of 25 qualified new jobs at the facility if the facility

is located in a neighborhood enterprise zone . . . [,] a renaissance
zone..., or is located in a federally designated empowerment zone,
rural enterprise community, or enterprise community.

(iv) If the eligible business is a qualified high-technology business . . .
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(A) A minimum of 5 qualified new jobs at the facility.
(B) A minimum of 25 qualified new jobs at the facility within

5 years . . . and a minimum of 25 qualified new jobs at the
facility each year thereafter.

(v) If the eligible business is a rural business . . .
(A) A minimum of 5 qualified new jobs at the facility.
(B) A minimum of 25 qualified new jobs at the facility within

5 years . . .

Moreover, the average wage for the jobs created or retained must
be at least 150 percent of the federal minimum wage; qualified
high-technology businesses must pay an average wage of at least
400 percent of the federal minimum wage.33 Large employers and
distressed businesses must meet a separate set of requirements to re-
ceive a MEGA credit.34 Therefore, to receive the credit, a business
must create and maintain a minimum number of jobs paying at
least a minimum average wage.

An entity may claim MEGA credits for no more than 20 years,
although a distressed business may claim them for only three years.35

The amount of the credit is generally equal to the amount of tax lia-
bility created by the authorized business activity.36

Allying Cuno to MEGA
There are two possible readings of Cuno—a broad interpretation

and a narrow one. Reading Cuno broadly, any state tax credit that
encourages in-state rather than out-of-state investment would run
afoul of the Commerce Clause because it would tend to ‘‘hinder free
trade among the states.’’ This broad interpretation poses problems
for Michigan because the MEGA credits encourage investment in
Michigan rather than other states. The legislature specifically stated
that to be the goal of MEGA.37 In fact, a broad interpretation of
Cuno would seemingly strike down the tax incentive schemes in
place in every state because the sole purpose of offering such tax in-
centives is to entice investment in the state offering the credit rather
than other states.

The broad reading of Cuno is by no means authoritative, how-
ever. Interpreting Cuno narrowly limits its application to state in-
come tax credits for investment in manufacturing machinery and
equipment installed in the credit-
granting state. Additionally, Cuno’s
prohibition would be limited to only
those tax credits that apply to enti-
ties already conducting business in
the credit-granting state.

Cuno itself hints that the narrow
approach is the better interpretation.
One of the central problems Cuno
found with the Ohio tax credits, for
instance, was that it applied only to
entities already conducting business
in Ohio and thus already subject to
the franchise tax, essentially forcing
Ohio manufacturers who wanted to
expand to choose between increas-
ing their comparative tax burden or

investing in Ohio.38 The court also noted, in dicta, that direct state
subsidies did not violate the Commerce Clause.39 Most importantly,
the court specifically held that the personal property tax exemption
was constitutionally permissible because there are:

fundamental differences between tax credits and exemptions. Unlike an
investment tax credit that reduces pre-existing income tax liability, the
personal property exemption does not reduce any existing property tax lia-
bility. The exemption merely allows a taxpayer to avoid tax liability for
new personal property put into first use in conjunction with a qualified
new investment. Thus, a taxpayer’s failure to locate new investments
within Ohio simply means that the taxpayer is not subject to the
state’s property tax at all, and any discriminatory treatment between a
company that invests in Ohio and one that invests out-of-state cannot be
attributed the Ohio tax regime or its failure to reduce current property
taxes . . . . Additionally, the personal property tax exemption is internally
consistent because, if universally applied, the new property would escape
tax liability irrespective of location. Every new investment, no matter
where undertaken, would be exempt from a tax.40

Had the Sixth Circuit thought that all forms of tax relief for busi-
ness expansion violated the Commerce Clause, it would not have
found the property tax exemption to be constitutionally permissible.

Under the narrow interpretation of Cuno, most of the provisions
of MEGA would likely pass constitutional muster because the
MEGA tax credits are distinguishable from the Ohio tax credits at
issue in Cuno. First, the SBT is a value added tax, unlike the Ohio
franchise tax. Second, it is not a tax credit solely for investment in
manufacturing machinery and equipment. It applies to any business
investment that creates and maintains a certain level of employment
that pays a minimum average wage, although large employers must
also make a minimum capital investment in Michigan. Third, noth-
ing in the act requires an entity to already be subject to the SBT; in
fact, the requirement that the minimum employment level be cre-
ated anticipates that businesses not currently present in Michigan
or otherwise subject to the SBT can locate in Michigan and claim
the credit.

This is not to say that no aspect of MEGA runs afoul of Cuno.
There are at least two provisions in MEGA that may not fall un-

der the rubric announced in Cuno.
First, in order to initially qualify for
a MEGA credit, a facility located in
Michigan must create and maintain
75 qualified new jobs, but a facility
relocating to Michigan from an-
other jurisdiction must create and
maintain 150 qualified new jobs.41

Thus, similarly situated businesses
are treated differently based on
whether they are already conduct-
ing business in Michigan. This
does not constitute a clear violation
of Cuno, however, as out-of-state
businesses can still qualify for a
MEGA credit. Moreover, insofar as
it violates Cuno, the legislature could

Cuno
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easily change the employment requirements so that they are identi-
cal for both in-state and out-of-state businesses.

Similarly, large employers who are already conducting business
in Michigan have significantly less onerous capital investment re-
quirements. An existing facility need only maintain 500 jobs and
make a new capital investment of $250 million to qualify for
MEGA credits, but a relocating facility must also maintain 500 jobs
and make a new capital investment of $500 million.42 Moreover,
distressed businesses, which are required to have been conducting
business in Michigan for at least four years, automatically meet the
requirements of section 5 of MEGA.43 This latter aspect of MEGA,
however, arguably constitutes a ‘‘legitimate local purpose’’ that can-
not otherwise be reasonably served.44

Conclusion
Assuming that subsequent courts narrowly interpret Cuno’s hold-

ing, most provisions of MEGA seem to be constitutionally permissi-
ble. Businesses in Michigan have strong arguments should a Michi-
gan court attempt to invalidate these important business incentives.
No guarantee, however, can be made that courts will interpret Cuno
narrowly. Because of the importance of the Cuno ruling, the danger
that courts may not interpret it narrowly, and the severe competitive
disadvantage created for states within the Sixth Circuit, Cuno needs
to be addressed by the United States Supreme Court. Otherwise, dif-
ferent standards among different federal circuits will wreak regional
economic havoc. Accordingly, a uniform national standard must,
and hopefully will, be set by the United States Supreme Court.45 ♦
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