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sides of issues of interest and concern to our readership. The views expressed in this column do not
necessarily state or reflect the official position of the State Bar of Michigan, nor does their publication
constitute an endorsement of the views expressed by the authors.

“JUDICIAL POLITICS”: RESTORING THE
MICHIGAN SUPREME COURT

By Nelson P. Miller

A wise trial judge once said that he listens even to his worst crit-
ics, because there is often at least a grain of truth in what they say.

And so here it is. Law students around the country are now
being taught in a popular law school casebook that the Michigan
Supreme Court exemplifies “judicial politics.”! Under that very
heading, the casebook criticizes one of the Court’s many recent
cases? that have overturned long-standing liability precedents “em-
braced virtually universally” in other jurisdictions.3 The casebook
then summarizes the Court’s recent political history, including its
appointments, partisan-style elections, and record election spend-
ing.4 It then cites law review commentary proving the reconstituted
Courts unusually high rate of overturning its own precedent>—all
to prove that “something else” (“judicial politics”) “was also at work
in Michigan.”6

The casebook and the law review article it cites are not the only
such criticism of our high Court specifically and Michigan’s “judi-
cial politics” in general.?

Indeed, it is well documented that public confidence in the ju-
diciary is on the wane. It is not merely nostalgia making us believe
that there has been a decline in respect for judges. One American
Bar Association poll showed only 32 percent of the public being
very confident in the American judiciary.8

When it comes to the political nature of the Michigan Supreme
Court, the critical commentators may not be merely reading judicial
tea leaves. One member of the Court wrote in dissent recently that,
“Certainly, a majority of this Court is at liberty to change the com-
mon law regarding open and obvious should it be moved to do so0.™
The dissent’s statement may or may not have been directed toward
those who were disagreeing on principle, politics, or tradition with
the Court’s decisions. But the statement does reveal something of the
Court’s raw political power. Is a majority really a// it takes? What of
the principle of stare decisis? What of the need to justify Court deci-
sions with sound logic and legal reasoning? What of the structure of
state government?

The concern here is not about tort liability or other issues on
which the Court has acted. It is not to take sides in the current ap-
point, nominate, elect, and litigate political strategies of the oppos-
ing business and consumer interests. Both conservative and liberal,
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A CRITICAL LOOK AT
THE JURISPRUDENCE OF THE
MICHIGAN SUPREME COURT

By Victor E. Schwartz

Is it all just “politics” on the Michigan Supreme Court? That is
the suggestion that some critics of the Court, including learned Pro-
fessor Nelson P. Miller, have raised.! Yet, many others consider the
Michigan Supreme Court to be the “finest court in the nation,” and
the qualifications of two of its members led some pundits to suggest
that they be considered potential U.S. Supreme Court nominees.2
The Court’s decisions make clear that it is not about politics; rather,
the Court’s focus is on the rule of law.

In the late 1990s, Governor John Engler appointed three well-
qualified appellate court judges to the Michigan Supreme Court:
Clifford W. Taylor on September 1, 1997; Robert P. Young, Jr. on
January 3, 1999; and Stephen J. Markman on October 1, 1999.
Michigan voters elected Justices Taylor and Young to full eight-year
terms in 2000. That year, Michigan citizens also elected Justice
Markman to complete the remaining four years of the term to which
he was appointed. They subsequently elected him to a full eight-
year term in 2004.

This article considers the judicial philosophy of the Court and
closely examines its jurisprudence over the past four years. What is
revealed is a court with a profound respect for the legislature as the
body charged with making public policy. It also shows judges who
see themselves as interpreters of the law, not creators of the law. An
objective evaluation shows that the Court’s decisions are among the
most thoroughly reasoned of any state high court, elected or ap-
pointed, and regardless of political affiliation.

Judicial Philosophy

Over the past 40 years, the balance of power in a number of
states has shifted from state legislatures to the judicial branch. Some
state court judges have shown an increasing willingness to overturn
clear public policy choices of the legislative branch.3 The Michigan
Supreme Court has not followed this path. To the contrary, it has
demonstrated a deep respect for the fundamental principle of con-
stitutional government: separation of powers. The current majority
on the Michigan Supreme Court describe themselves as “judicial
traditionalists” who believe judges are properly constrained to apply
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“JUDICIAL POLITICS” continued from page 38

Democrat and Republican, can abuse judicial power. Rather, it is
about the Court as an institution and (more broadly) the law and
structure of our state government.

If the implication is that a political majority is all the Court be-
lieves it needs to change the common law, then there are reasons to
conclude that its actions are unconstitutional. The Court operates
under several fairly specific constraints imposed by the state
constitution:

* the Court is only one division of a constitutional court of justice!0

created by the people of the state;

the Court is constituted by non-partisan elections;!!

the judiciary has only tricameral authority with the legislative and

executive branches;12

the judiciary must not exercise powers belonging to the legislative

branch;13

* Michigan judges have only bicameral authority with Michi-
gan juries;

e the judiciary is constituted to interpret the laws, not to make or
enforce them; and

e the Court’s decisions must be guided and shaped by reason!’>—
that is, by principled decisions justified by a natural jurisprudence
rather than by a constituent Court majority.

The Court further operates under several more general con-
straints, including that:

e the Court is not to exercise popular sovereignty, which the state
constitution instead reserves to the people;16

* the state constitution does not grant the Court legislative power,
which is instead vested in the Senate and House of Representa-
tives;17 and

¢ the Court is not to act as an executive or imperial judiciary, for all
executive power is vested in the governor.18

If the current state constitution is any indication, we are not
propertly served by a supreme court that conceives of and carries out
its role as a political, legislative-style court. Court decisions should
and must involve more than political majorities.

The Court is, of course, not ignorant of these structural con-
straints. Quite the contrary: the Court itself just last year recognized
in National Wildlife Federation v Cleveland Cliffs Iron Co that an-
other (political rather than judicial) branch of government may not
expand the Court’s powers beyond that allowed by the state consti-
tution. One branch of government cannot grant another branch
powers that the people carefully divided between those branches,
where their object in doing so was to disperse and control the exer-
cise of governing power.20

So, too, the judiciary itself ought not to claim powers it does not
have, to act by partisan majority unconstrained by the weight and
reason of its own prior decisions, in violation of the state constitu-
tion’s structural constraints.

Michigan’s Code of Judicial Conduct reinforces the constitu-
tional structure of an impartial judiciary, holding that “[a]n inde-
pendent and honorable judiciary is indispensable to justice in our

society....”2! Michigan judges must maintain “high standards of
conduct so that the integrity and independence of the judiciary
may be preserved.”?2 “At all times, the conduct and manner of a
judge should promote public confidence in the integrity and im-
partiality of the judiciary.”23 “A judge should be unswayed by parti-
san interests, public clamor, or fear of criticism.”24

The problem here is not the electing (versus appointing) of
judges. Survey shows that Americans have far greater confidence in
judges elected by non-partisan ballot than in appointed judges.2
Putative party affiliation for members of the Michigan Supreme
Court, taken by the public as an indicator of judicial decisions to
come, is nothing new.26

Rather, the present problem is the public impression that judges
are disregarding what the state constitution provides as appropriate
constraints on judicial power. The Court must not be a king with-
out clothing. The robes its members wear represent the institution’s
unique, and uniquely reserved, role in government.

It is not, however, simply a concern over the structure of state
government. It is also a concern over the history of the Court it-
self—of its prior decisions and the way in which the Court regards
those decisions. The common law is something much more than
the latest decision by a majority of the Court. It is a tradition—in
the case of torts, one that goes back several millennia to the earliest
known laws. That tradition reflects time-tested values and solu-
tions. Sometimes the tradition is inapposite. But in such cases, the
public deserves an explanation for why change is appropriate—an
explanation larger than the raw fact that a majority of the Court
sees fit to make the change.

Which brings us to the last major point: court decisions must
also be the product of sound reasoning. Majorities can be gathered
around any result, sound or not. But judicial decisions need to be
reasoned. There are demonstrable facts about our human condition
that dictate certain principles that ought to be followed—or if not
followed, then an explanation given for the departure from them.

That exercise in reason is at the core of the judicial function. The
citizenry deserves sound judicial opinions, especially when the Court
departs from tradition and precedent—without respect to the abil-
ity of the Court to gather a majority around such a departure.

In short, it takes more than a majority.

We could simply shrug at the Court’s recent decline in the public’s
eye. But as the Honorable Roger Miner, senior judge on the United
States Court of Appeals for the Second Circuit, recently wrote, “Lack
of confidence in the judiciary is surely a serious matter, for the citi-
zenry is well aware that a properly functioning, impartial, and eth-
ical judiciary is the sine qua non of a just and democratic society.”27

It is not a time to blame the citizenry. Judge Miner, at least, had
the good sense to point a finger the other way, saying,

The major cause of the loss of public confidence in the American judi-
ciary. .. is the failure of judges to comply with established professional
norms, including rules of conduct specifically prescribed. In brief; it is the
unethical conduct of judges, both on and off the bench, that most concerns
the citizenry and is principally responsible for the crisis in confidence that
the judiciary faces in these early years of this new millennium.28
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And so here is what it may take to put some of the luster back
on the Court.

First, the Court should absolutely refrain from any statement
such as the one shown previously, in which it attributes its decision
solely to the presence of a majority on the Court. Constitutionally,
traditionally, and prudentially, it takes more than a majority. For
any member of the Court to say that a majority is all it takes is un-
wise and unconstitutional, and should be untrue.

Second, the Court should further refrain from any statement in
which it suggests that its prior decisions have no role. Prior deci-
sions of the Court have a substantial role, particularly for the prac-
titioners and their clients who have followed them. The Court
should always be constrained to address its prior decisions, and at
the same time to acknowledge their role and import.

Third, the Court should refrain from conduct that is properly
categorized as legislative rather than judicial. Even the idea that the
common law is always the Court’s to shape, as a majority of its
members may decide from time to time, may be incorrect. Note,
for instance, how circumspect the Court was in Placek v City of
Sterling Heights29 when it replaced contributory with comparative
negligence.30 There, the Court first engaged in an analysis of whether
the change was appropriately made by the Court—a procedural
question the Court should (and generally does) first address in any
such case.

Fourth, the Court should refrain from any decision that unduly
encroaches upon the jury trial right. The role of the jury must be
preserved as a check on the Court.

And fifth, the Court should always ground its decisions in rea-
son. No decision should issue that does not have as its foundation
the elucidation of a recognized and valued principle.

Too many of us have too great a regard for the Court for its
standing to remain where it is. A generation of lawyers being trained
right now has never known the proper regard we should all be able
to have for our highest state court.

The wounds of this friend are worth more than the kisses of an
enemy. It takes more than a majority. ¢

Mpr. Schwartz and I agree completely on the principles and in many
respects also on the evaluation of the current membership of the Court.
We also agree that the people of the state as well as the members of its
legal profession deserve a well-respected court. Let us all continue ro
work toward that end so that the next generation of law students is not
taught otherwise that we have an unwisely political court.

Nelson P Miller is an assistant dean and associate professor at Thomas M.
Cooley Law School, where he teaches Torts and Professional Responsibility. Be-
Jore joining Cooleys faculty, Dean Miller practiced extensively in Michigans
appellate and trial courts for the law firm of Fajen and Miller, PL.L.C. The
State Bar recognized Dean Miller as its 2005 John W, Cummiskey award win-
ner for his pro bono service.
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the actual text of the Constitution and statutes to the particular
facts of the case before them.

A majority of the Michigan Supreme Court justices have ex-
plained their view of the proper separation of powers, and particu-
larly the prerogative of the people’s representatives in the legislature
to make public policy decisions:

We, the majority, apply the text of the constitution, a statute, or an ordi-
nance according to its ordinary meaning. We are prepared to live with
the result of the plain application of such texts, regardless of whether we
personally agree with the outcome. We subscribe to the notion that judges
are not the lawgivers in our society; rather, they are the interpreters of

the law4

Upon becoming chief justice, Clifford Taylor commented that
the “hard part” about judging is that “[e]ven though I may want a
case to turn out a certain way, I must be disciplined enough to have
it turn out a different way if the law requires it. That's what good
judges do. They are not driven by outcomes—they are driven by
the law.”5 The Court’s decisions bear out this judicial philosophy.

Some have questioned whether the Michigan Supreme Court is
too quick to overturn older decisions, in disregard of the doctrine
lawyers call stare decisis, the following of precedent. Among them
are Professor Nelson P. Miller, who has suggested that Governor
Engler’s appointments to the court have led to “an unusually high
rate of overturning its own precedents.” The only objective support
for this assessment is found in a student note published in the A/
bany Law ReviewS But this “objective” source attributes the over-
ruling of 25 cases between 1998 and 2002 to the current majority.”
A closer review reveals that 11 of these 25 cases (44 percent) were
decided before the current majority joined the Court or had the sup-
port of at least one member of the minority.8

When the Court has overturned prior rulings, it has always done
so in well-reasoned opinions with appropriate respect for the value
of stability in the legal system. But the Court has properly recog-
nized that stare decisis is not a cement block; when the fundamen-
tal reasons for an old rule have changed, courts properly consider
changing that rule. The Court discussed the purpose and applica-
tion of stare decisis in Robinson v City of Detroit:9

Stare decisis is generally “the preferred course because it promotes the
evenhanded, predictable, and consistent development of legal principles,
Josters reliance on judicial decisions, and contributes to the actual and
perceived integrity of the judicial process.” However, stare decisis is not to
be applied mechanically to forever prevent the court from overruling ear-
lier erroneous decisions determining the meaning of statutes.10

Both logic and public interest considerations echo that stare de-
cisis is not to be followed “blindly.”1! Before overturning precedent,
the Court has carefully considered whether a question of law was
wrongly decided. Then it has considered if there are “real world re-
liance interests which would be adversely affected by overturning a

case.” Justice Maura D. Corrigan, a member of the current major-
ity, has observed that “if a prior decision of this court reflects an
abuse of judicial power at the expense of the legislative authority,
a failure to recognize and correct that excess, even if done in the
name of stare decisis, would perpetuate an unacceptable abuse of
judicial power.”12 Chief Justice Taylor has recognized that even a
bad decision should not be overturned if “so entrenched and life-
altering that a court cannot change it.”13 The Court has not over-
turned cases on a “flavor of the month” basis.

Demonstrating a Profound
Respect for the Legislature

Michigan’s Supreme Court justices express frustration that some
state judiciaries have “muscled the legislature out of the way” and
“displaced the people’s policy choices with the courts.”¥ In a recent
interview with his law school alma mater, Justice Taylor commented:

[OJne of the greatest issues here, and in the country, is whether courts are
improperly usurping legislative authority. I believe our court is on the
Jorefront of this discussion. We strive to not engage in policymaking from
the bench. When any court gets into policymaking, outside the common
law, it becomes inevitably partisan and is usually crowding out the legis-
lature. This is unfortunate as it miscomprehends the proper delegations of
power to both us and the legislature in the Constitution.!>

Justice Robert Young has expressed similar views in the proper
role of the judiciary vis-a-vis the legislature:

It is my belief that the judicial culture of the last 40 years has fully em-
braced judicial activism, a philosophy that I believe is findamentally
elitist and which is unquestionably founded on the belief that we judges,
being more intelligent and better educated than the rabble who are
elected to our legislatures, are in a superior position to make refined social
policy judgments about the critical questions of the day. ... I think the
Sframers of our Constitution would be baffled, if not horrified, to learn
that our courts, not our legislatures, were deciding such fundamental [so-
cial questions] . .. on bases that some would suggest are simply contrived
constitutional grounds that have no link to the text of our Constitution.16

Justice Young has observed that the judiciary is “institutionally
incompetent” to make legislative social policy decisions.”” He ap-
preciates that appellate courts decide cases on particular facts.18
They cannot hold hearings, call back witnesses, or subpoena docu-
ments. Nor can they engage in the public discussion, debate, and
compromise that characterize the political branches of government.

For the Michigan Supreme Court, such observations are not
mere rhetoric or abstract theory, but a judicial philosophy applied
in each and every case. For instance, the Court recently demon-
strated its respect for the separation of powers in Henry v Dow
Chemical Co.9 In that case, the five justices signing the majority
opinion refused to legislate from the bench to create a new legal
claim for medical monitoring absent present physical injury.20
They followed Michigan precedent that a claim in tort law was
based on an existing, not a speculative, injury. Their ruling also re-
spected the constitutional principle of separation of powers. The
Court’s opinion clearly explains why it refused to permit this type
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of claim. People living and working near a chemical plant in Michi-
gan filed the case. The Court recognized that many public and pri-
vate interests had to be considered in deciding whether to create a
new medical monitoring cause of action. For example, allowing un-
injured people to recover could create a potentally limitless pool of
plaintiffs, clog court dockets, and “drain resources needed to com-
pensate those with manifest physical injuries and a more immediate
need for medical care.”?! Judicial administration of a medical moni-
toring trust fund would strain court resources. On the other hand,
plaintiffs could easily spend a lump-sum award on a new car or flat-
screen television instead of on medical monitoring.

Recognizing that courts have little expertise or objective guid-
ance on how to set up medical monitoring programs and would
be “craft[ing] public policy in the dark,” the Court decided not
to create this potentially problematic new cause of action. It ex-
plained that “the people’s representatives in the Legislature. . . are
better suited to undertake the complex task of balancing the com-
peting societal interests at stake.”22 It was for the Michigan Legisla-
ture, not the court, to decide whether to create a claim that would
be “a new and potentially societally dislocating change to the com-
mon law.”23

The Michigan Supreme Court also has demonstrated its respect
for the separation of powers in upholding rational civil justice re-
forms. Unlike some state courts that have struck down limitations
on liability on the basis of obscure or vague state constitutional pro-
visions, engaging in “judicial nullification” of the policy choices of
the state’s legislature,24 the Michigan Supreme Court has respected
the “lawmaking” branch of government.25> Most recently, the Court
upheld a law that was intended to help assure that Michigan citi-
zens pay less for rental cars by limiting the absolute liability of the
car rental company for acts of those who rent their vehicles.26
“Damage caps are constitutional in causes of action springing out of
the common law because the Legislature has the power under our
Constitution to abolish or modify nonvested, common-law rights
and remedies,” the Court explained.27 It also found that the legisla-
ture had a rational basis for enacting the law: its desire to reduce in-
surance costs or to increase consumers choice of providers.28 The
Court was not willing to “usher in a new Lochner era,”? referring to
turn-of-the-20th-century rulings in which the Supreme Court of
the United States invalidated various “economic” laws,30 which the
justices found to be unsound public policy; for example, regulation
of hours and wages. U.S. Supreme Court has since repudiated its
Lochner-era cases,3! and the Michigan Supreme Court echoed this
repudiation when it observed “economic regulation, such as the
measure we deal with today, has consistently been held to be an
issue for the political process, not for the courts.”32

Reaching Well-Reasoned Opinions
Based on Law, Not Politics

More often than not, members of the Court are in agreement
when they decide cases. Since 2000, more than half of the Courts
decisions have enjoyed the support of at least one of the “pre-Engler”
justices in the minority.33 One need only turn to the recent opinion

)

of the Michigan Supreme Court in Glass v Goeckel for a perfect ex-
ample showing the Court’s opinions are dictated by principles of law,
not politics.34 The case pitted landowners and small businesses that
sought exclusive use of their valuable beachfront property against
Michigan residents who argued that they had the right to enjoy a
walk along the shoreline of the Great Lakes. Those who believe pol-
itics motivates the decisions of the Court were probably surprised at
the result. The Michigan Supreme Court unanimously reversed an
appellate court decision for the property owners that would have
permitted people to walk along private property bordering the
shore, but only if they kept their feet in the water. Instead, after
close consideration of the “public trust doctrine,” the Supreme
Court agreed that people might freely walk along the shore, even if
others own that land.35

One year eatlier, in County of Wayne v Hathcock, the Court re-
jected the notion that “a private entity’s pursuit of profit was a ‘pub-
lic use’ for constitutional takings purposes simply because one enti-
ty’s profit maximization contributed to the health of the general
economy.”36 In that case, the court overturned its 1981 decision in
Poletown,37 which allowed the City of Detroit to use its eminent
domain power to bulldoze an entire neighborhood in order to sell
the property to General Motors for an automobile plant. The Pole-
town decision was the first of its kind and set a national trend. But
in Hathcock, the Court firmly rejected Poletown, this time in a case
involving taking 500 acres of private property around an airport for
development into an office park.

It is true, of course, that this Court must not “lightly overrule precedent.”
But because Poletown itself was such a radical departure from funda-
mental constitutional principles and over a century of this Courts emi-
nent domain jurisprudence leading up o the 1963 Constitution, we
must overrule Poletown in order to vindicate our Constitution, protect
the peoples property rights, and preserve the legitimacy of the judicial
branch as the expositor—not creator—of fundamental law.38

Thus, in a dispute pitting small property owners against eco-
nomic development interests, the little guy won. To those who have
suggested that the Court abandons stare decisis to protect business
interests, Glassand Hathcock show the opposite to be true.

There are many other examples where those who suggest that
the Court favors business over the “little guy” are operating by per-
sonal feelings rather than facts—the Court’s actual decisions. For
instance, in Clark v Kmart Corp, the Court reaffirmed the duty of a
storekeeper for the safety of its customers.3 It reinstated a $50,000
verdict to a woman who slipped and fell on a grape, finding the
jury had sufficient evidence to find the store could have had con-
structive notice of a dangerous condition. It did so even though
there was no direct evidence of how the grapes came to be on the
floor of a checkout lane and how long they remained there prior
to the fall.

The allegation that the Court echoes business was also shown
to be unfounded in the case of Cain v Waste Management, Inc.40
The Court ruled against an employer who challenged a work-
ers compensation ruling requiring it to compensate a truck driver
based on the loss of two legs when the amputation of only one was



necessitated after a tragic accident. At issue was the definition of
the word “loss.” After closely examining the history and purpose of
the workers’ compensation statute and commonly understood
meaning at the time of enactment, as well as case law from Michi-
gan and other jurisdictions, the Court found that “loss” was not
subject to a mechanical interpretation. It was defined based on
utility and ability to work.

Another example of the Court’s favoring workers’ rights is Ele-
zovic v Ford Motor Co41 In that case, the Court held that an indi-
vidual supervisor could be held personally liable for sexual harass-
ment under Michigan’s Civil Rights Act, even if the employer is
excused from liability because the plaindiff did not follow proper
procedures in reporting the harassment. Clark, Cain, and Elezovic
again show that this is a Court that fairly applies the law based on
the facts of the case and the law, not politics or any purported desire
to limit the liability of business.

An Alternative Reason:
Politics in Judicial Elections?

The facts demonstrate that the Michigan Supreme Court re-
spects the rule of law. When they do, some in the media or in aca-
demia perceive the Court as influenced by “politics.” These percep-
tions, which elevate feelings over facts, may logically stem from
contentiousness of judicial elections in the state. In Michigan (and
in many other parts of the country), the cost of judicial campaigns
has skyrocketed. Their tone has substantially deteriorated.42 These
are facts upon which critics and supporters of the Court should
agree. Once low-key contests, state judicial elections now draw the
close attention (and financial contributions) of the full range of in-
terest groups in addition to members of the bar.43 The atmosphere
where one side “wins” over another sets up a situation where the
“losing side” sits and waits to level criticisms at the Court.

Those justices thrust into this system do not benefit from hostile
elections. They are forced to spend a great deal of time raising
money. They are placed in the very awkward position of “cam-
paigning” for the bench. To their credit, the justices of the Mich-
igan Supreme Court have withstood vicious attacks in the media;
they have stood steadfast for the rule of law. They have not altered
their judicial philosophy.44 It is not surprising that several justices
have expressed support for an appointive system.45 If the Court
were to “vote,” it might well change the system. But that goes to
the core point about the Michigan Supreme Court: the justices ap-
preciate that whether to change Michigan’s method of selecting
judges, and how, like other public policy decisions, is a decision for
the state legislature and the voters. Until that time comes, cur-
rent members of the Court and future judicial candidates can only
be expected to play by the current fundraising and ethical rules
and to campaign with respect toward opponents and the dignity of
the office. The Michigan Supreme Court justices have been able
and, we expect, will continue, to rise above the election melee and
base their decisions on the rule of law, rational development of
the common law, the true meaning of statutes, and the state and
federal constitutions. ¢

Victor E. Schwartz is chairman of the Public Policy Group in the Washington,
D.C., office of the law firm of Shook, Hardy ¢ Bacon L.L.D He co-authors
Prosser, Wade and Schwartzs Torts (11th ed. 2005). He has served on the advi-
sory committees of the American Law Institutes Restatement of the Law of
Torts: Products Liability, Apportionment of Liability, and General Principles
projects. Mr. Schwartz received his B.A. summa cum laude from Boston Uni-
versity and his J.D. magna cum laude from Columbia University.
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