Executive Summary of Practice Committee Recommendations (October 2015)

Law School Education-Practical Legal Training

Actively support the promulgation of new ABA accreditation rules to incentivize law schools to integrate traditional
clinical education with innovated legal and law-related services delivery models. [WG 1, PDF p 1-5.]

Collaborate with law schools to assist with bridging the theory-practice divide by reforming their curriculum to pair
traditional doctrinal courses with lab components to hone writing, drafting, communications skills, technology
skills, including accessing court systems, and practical application, including “business of law,” conflict
resolution, professional and personal wellness courses and required clinical application hours. [WG 1, PDF p 1-5.]

JD Practice Ready Programs

Develop post-graduate incubator programs to create job opportunities for new lawyers; increase access to justice for
underserved populations; and provide mentorship opportunities and resources to new attorneys. [WG 1, PDF p 6-9.]

Develop and implement a New Lawyer Institute to offering practical training to help bridge the gap from law school
to traditional law practice and expose new lawyers to the emerging and fast growing number of non-traditional
roles in the legal industry which require, or prefer, a person with a JD degree. [WG 1, PDF p 9-11.]

Inspire robust voluntary CLE participation through use of incentives. [WG 1, PDF p 15-16.]

Law Practice Professional Competencies

Appoint a SBM standing committee to create standards for specialty certification programs for lawyers and review
and endorse providers and programs, including programs on related professional responsibility issues. [WG 3, PDF p
69-74.]

Identify essential technological competencies by practice type, develop curricula, including, cybersecurity, cloud
computing, e-discovery, internet-based investigations and marketing, and “new law” technology, and encourage
ongoing training on the use of existing and emerging technologies and court systems. [WG 2, PDF p 23-26; 33-39.]

Issue ethics opinions on use of internet for marketing and delivery of legal services, and propose amendments to
MRPC 1.1 (competence), 1.4 (communication), and 1.6 (confidentiality) to address such use. [WG 2, PDF p 27-31, 34-
39.]

Modern Approaches for Delivering Legal Services

Recommend changes to the MRPC to allow multidisciplinary practice (MDP) to meet consumer needs and
expectations. [WG 3, PDF p 40-59.]

Recommend amendments of MRPC and MCR to facilitate limited scope representation in civil litigation. [WG 3, PDF p
60- 63.]

Encourage and facilitate innovative law firm models to expand the geographic reach of solo and small firm
practitioners, improve the economics of their law practice, and improve access to people in lower-income and rural
counties, e.g., the “primary care model.” [WG 4, PDF p 75-80.]

Research and collect data on alternative and non-traditional fee agreements used by members, including types used,
methods of implementation, success of implementation, client satisfaction, profitability, attorney satisfaction, and
associated risks and benefits; and publish the results for use by members. [WG 4, PDF p 85-91.]

Technology Enhancements for Law Firms

Encourage remote law office access and use of secure online portals for clients. [WG 2, PDF p 34-39.]
Establish social media best practice policies and checklists. [WG 2, PDF p 27-28; 34-39.]
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e Encourage use of electronic transmission and recordkeeping systems, including official email address for each SBM
member. [WG 2, PDF p 27-31; 31-33; 33-34.]

Technology Enhancements for Courts

e Encourage further modernization of court system to expand remote access by lawyers and parties for proceedings.
[WG 2, PDF p 31-33.]

e Propose digitally enabled courtrooms for submission of digitized exhibits and real-time annotation of legal precedent.
[WG 2, PDF p 31-33.]

e Adopt minimum modern technology standards for all courtrooms, which will include [WG 2, PDF p 31-33.]

1.
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High-Speed internet/Wifi access for litigants

Monitors linked to the courtroom technology at counsel tables
Annotated monitors with live transcription

Video-conference capabilities

Cross-implementation with other systems, e.g., VA TeleHealth, etc.

e Develop appropriate safeguards for the use of social media in courtroom proceedings. [WG 2, PDF p 31-33.]

e Create secure, uniform electronic transmission and recordkeeping system, including e-filing, e-discovery, e-
communications, e-cloud storage, and web browsing research. [WG2, PDF p 33-34.]

e Establish ongoing training programs for judges and court staff, and other users, on the use of existing and emerging
technologies. [WG2, PDF p 33-34; WG 5, PDF 113-115.]

Methods to Improve Litigation Efficiencies

e Reduce cost of litigation by enhancing discovery and court efficiencies, including:

1.

10.

11.

Modification of civil discovery rules to reduce the expense and burden of civil discovery and creation of a SBM
special committee to review and propose such modifications, utilizing the Federal Rules of Civil Procedure as a
starting point. [WG 5, PDF p 99-102.]

Greater judicial oversight and active intervention, particularly in less complex cases. [WG 5, PDF p 99-102; 103-
106.]

Improved education of the bench and the bar on the appropriate use of MCR sanctions to discourage
unnecessary discovery. [WG 5, PDF p 99-102.]

Use of discovery masters/facilitators or circuit court magistrates, including modifications of the Michigan Court
Rules to permit such uses. [WG 5, PDF p 99-102.]

Use of the business court model of early case conferences, including modifications of the Michigan Court Rules
to permit such uses. [WG 5, PDF p 99-102.]

Implementation of user-friendly and uniform protocols for use by litigants, attorneys and the courts. [WG 5, PDF
p 112-115.]

Use of non-lawyers in the discovery process, including modification of the Michigan Court Rules to permit such
use. [WG 5, PDF p 99-102.]

Use of technology in the discovery process, including modification of the Michigan Court Rules to permit such
use. [WG 5, PDF p 99-102.]

Tracking of trial date adjournments by court and judge. [WG 5, PDF p 103-106.]

Frequent, mandatory intensive judicial training on docket management and developing court practices. [WG 5,
PDF p 103-106.]

Encouragement of staggered dockets to reduce wait time in the court room on motion and pre-trial days. [WG 5,
PDF p 103-106.]



12. Encouragement of enforcement of hearing adjournment court rule (MCR 2.503). [WG 5, PDF p 103-106.]

13. Elimination of unnecessary court conferences, and allowance of use of appearances by telephone for all pre-trial
conferences unless the judge specifically orders personal appearance by attorneys and/or parties. [WG 5, PDF p
103-106.]

14. Better training to attorneys on the use of virtual office tools. [WG 5, PDF p 103-106.]

15. Development of local bar associations’ resource sharing tools for the benefit of members and their clients. [WG
5, PDF p 103-106.]

16. Encouragement of earlier ADR where appropriate in coordination with discovery, and use of early intervention
to develop a discovery plan. [WG 5, PDF p 103-106; 107-112.]

17. Provision of technical expertise on questions regarding use of technology. WG 5, PDF p 113-115.]

18. More training for lawyers on time management and education about existing resources. [WG 5, PDF p 103-106.]

Improve opportunities for early dispute resolution using ADR, including

1. Enhancement of ADR options to include, e.g., mediation, arbitration, med/arb, and summary jury trial, and
modification of MCR 2.403 (case evaluation rule) to eliminate its mandatory provision and make it an ADR
option. [WG 5, p PDF 107-112.]

Increased training of judges for better understanding and use of ADR. [WG 5, PDF p 107-112.]

Encouragement for lawyers to take full advantage of relevant ADR advocacy training. [WG 5, PDF p 107-112.]
Education of lawyers about the ADR Benchbook and how to make best use of it. [WG 5, PDF p 107-112.]
Education of judges and lawyers about the Community Dispute Resolution Centers and creation of a system to
effectively use the centers for early case resolution. [WG 5, PDF p 107-112.]

Education of lawyers on pre-filing dispute resolution utilizing ADR. [WG 5, PDF p 107-112.]

7. Tracking of ADR metrics to document impact on efficiencies. [WG 5, PDF p 107-112.]
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Specific Public Protection Measures

Continue to prohibit alternative business structures that would allow non-lawyers to invest in law firms. [WG 4, PDF p
81-84.]

Use SBM website as a clearing house to educate the public about lawyers and the practice of law by providing
credible, objective, peer-reviewed information through SBM. This information would include statements or articles
outlining the law, legal issues, solutions, problems, examples, or when a lawyer may be needed, etc. Other articles
could provide basic information such as “Tips on Hiring the Best Attorney for You and Your Issues.” [WG 4, PDF p 93-
98.]

Future study recommendations

Revisions to the bar exam to: 1) incorporate a multistate performance test (MPT), or 2) promote a more practice
ready bar exam to incentivize change to law school curriculum. [WG 1, PDF p 1-5.]

Legal residency requirement for new lawyers as an experiential training component of the licensing process to
prepare them for entry-level practice. [WG 1, PDF p 6-12.]

Intensive mentorship programs to foster professionalism and civility. [WG 1, PDF p 6-12.]

A mandatory innovative professional responsibility program for new lawyers and lawyers involved in the disciplinary
process. [WG 1, PDF p 13-16.]

Performance measures for delivery of legal services by lawyers and ancillary staff (paralegals, admins, secretaries,
etc.). WG 5, PDF p 112-115.]

Systems and protocols best suited to meet client needs and facilitate the efficient and timely delivery of legal
services. [WG 5, PDF p 112-115.]

Limited legal licenses for nonlawyer service providers. [WG 3, PDF p 64-69.]
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Legal Education and Continuing Practice Competency Working Group
Co-Chairs: Marjorie Basile and Brian Pappas

Members: Heather Abraham, Joe Baumann, Jerome Crawford, Howard Lederman, Brian Shekell, Aaron
Sohaski, Rick Troy, and Joan Vestrand.

The chairs of the Building a 21st Century Practice Committee have assigned Working Group #1 to
explore the following topics: law school curriculum, licensing, on boarding and mentoring, internships,
residencies, articling, incubators, and cost of legal education/return on investment. The working group
formed three subgroups to examine 1) Legal Education (p. 1), 2) Post-Graduate Programs (p. 7), and 3)
Competency and CLE (p. 13). The following report is a culmination of the efforts of the subgroups, and
includes recommendations for SBM adoption in each area.

Charge 1: Legal Education
By Jerome Crawford, Howard Lederman, and Joan Vestrand

I. Status Quo

Law schools nationwide are graduating students who are saddled with significant debt, ill-equipped to
start practicing law, and, in increasing numbers, unable to find full time jobs. This, coupled with a legal
marketplace that is dramatically changing in the way services are sought by clients, creates a serious
crisis. Technology has allowed clients, who increasingly are willing to pay high fees only for high-level
advice, to disaggregate and unbundle legal work engaging lower paying, non-JD level suppliers to
perform much of the work that new lawyers use to provide while training on the job. These
fundamental changes in the legal marketplace require a reexamination of legal education.

Until the mid-nineteenth century, most aspiring lawyers were required to train as apprentices to
practitioners. This apprenticeship model remained the most common form of legal training in the United
States until the second half of the nineteenth century, and during that period the "vast majority of the
legal profession"—including well-known lawyers like Abraham Lincoln—"still experienced only on-the-job
legal education.” Over time, the apprenticeship model increasingly was viewed as flawed. By the mid-
1850s, twenty-one law schools existed in the U.S., many of which had been formed at least in part to
address the perceived deficiencies of learning law by studying [it] in an office. Professor Christopher
Langdell's casebook model of legal education, first introduced at Harvard Law School in the late
nineteenth century, was a contrast to the apprenticeship model of supervised legal practice. Under
Langdell's case method, students read and analyze leading cases before class in an effort to distill the
fundamental principles of law. Students then engage in a Socratic discussion in a classroom, during
which university professors question the students closely about the facts of the case, the points at issue,
the judicial reasoning underlying the doctrines and principles, and how the case compares with other
cases.

Although most law school curricula provide some experiential, practice-ready classes and programs such as
clinics and internships, the balance of offerings still favors a doctrinal case book method of study as opposed
to more practice-ready learning. Burgeoning technology raises questions about the necessity of a law
student's memorization of vast amounts of information and suggests a focus on linking doctrinal courses to
practical skills to produce 21st Century lawyers.
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II. Trends

Law schools in Michigan, and elsewhere, have made some inroads in offering practice-ready oriented
programs such as Professional Responsibility, Research, Writing and Analysis, Contract Negotiations,
clinics, externships, and some hands-on skills exercises. Consideration of some of the robust programs
described below would be beneficial for Michigan schools in that these programs would likely attract more
students.

1. U of M Miami School of Law has created "Law Without Walls" — a part-virtual international initiative that
blends business and law students with business professionals and academics to work together for solutions
to challenges such as globalization, technological change, access to justice, and new legal service models.
Ideas are then presented to industry leaders and venture capitalists.

2. WMU Cooley Law School requires that every student have at least three credits of practical legal experience
in order to graduate. In order to achieve this experience, students may avail themselves of the school's in-
house and blended clinic programs, or take an externship, choosing from more than 3000 established sites
across the country and internationally. Students must also take at least three credits of skills training.

3. At WMU Cooley Law School, ethics is a third pillar (along with knowledge and skills) of legal education.
Through such emphasis and related programs, courses and initiatives, ethics, service, and professionalism
have an equal emphasis to skills and theory and play a significant role in a student's training and
education. The American Bar Association awarded the school its E. Smythe Gambrell Professionalism Award
on the basis of the outstanding nature of the program.

4. Northeastern Law School— every law student is required to achieve a total of one-year of full-time work
experience in the profession. Each student engages in four quarters of different employment experience,
ideally both in public service and in the private sector, as a requirement for graduation.

5. Stanford Law is a partner in a multidisciplinary laboratory called CodeX, which brings together
organizations from industry, government, and academia to explore ways in which information
technology can be used to enhance the quality and efficiency of our legal system while decreasing its
cost.

6. Harvard, through its Berkman Center Law Lab, engages with various partners in multidisciplinary research
to investigate and harness the varied forces that shape the role of law and social norms.

7. Georgetown University's Law Center offers a new course called "Technology Innovation and Law Practice:
an Experiential Seminar” that exposes students to the varied uses of computer technology in the practice
of law. In the seminar, students team up with a legal technology expert to develop a platform, application,
or system that increases access to justice and/or improves effectiveness of legal representation. The class
culminates in a design competition, judged by outside experts.

8. MSU School of Law "21.5%t Century Law Practice Summer Program" — in partnership with a school in
England, this program provides students with intensive study of technology, innovation, deregulation,
entrepreneurship, and the international legal market.
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9. MSU School of Law offers "Entrepreneurial Lawyering," a course that exposes students to the economic
pressures, technological changes, and globalization facing the legal profession, and to equip students
with the ability to successfully navigate these challenges. The course explores the concept of virtual
law practice as well as the use of technology and cloud-computing in building a law practice; free and
low-cost resources and tools are shared to assist the entrepreneur-minded student. Ethics, licensing,
and malpractice issues related to virtual and multi-jurisdictional practice are also explored.

10.MSU_School of Law "Reinvent Law" is a law laboratory devoted to technology, innovation, and
entrepreneurship in legal services. The lab exposes students to new methods for solving problems facing
the legal profession in the areas of access to justice and new vehicles for delivery of legal services.

11. William Mitchell received a variance from the ABA to offer a "Hybrid Program" which allows students
the ability to take the bulk of their coursework online. Students spend a week or so on-campus for
orientation and preparatory work, followed by 12 weeks of online study from home. Weekly
assignments must be completed for which students receive written professor feedback. At the end of
each semester, students return to campus for a one week "Capstone" experience consisting of
experiential learning. The program, which is new, has allowed some students, because of outside
responsibilities, their only access to law school. It is not a cheaper option, however, at least not yet.

12. California Western School of Law has what it calls its STEPPS Program (Skills Training for Ethical
Preventive Practice and Career Satisfaction) which places heavy emphasis on skills training. The program
covers legal analysis and research, various forms of legal writing, interviewing, counseling, negotiation,
oral advocacy, legal drafting, problem solving, and strategic planning. Values of the legal profession are
also covered.

13. The advent of the "Limited License Legal Technician" (Washington) and its role and impact on lawyers.
The need for training programs should the concept spread.

14. Suffolk University implemented an Accelerator-to-Practice Program, a three year course of study that
will include an embedded fee-generating law practice in the law school that will teach students
firsthand how to leverage new competencies to deliver legal services to the public efficiently,
effectively, and profitably. Students in the new concentration must take courses in legal project
management, automated document assembly, and a survey course on 2152 Century lawyering. They
also attend six hours of seminars and programs by leading experts in the field and complete four
electives may of which are offered jointly with the University's Business school. They will learn how to
create a business, marketing and technology plan for a small practice and they will receive specialized
practical training through the law school's embedded fee-generating law firm.

15.Hastings College of the Law has a Legal Garage program where students provide corporate and
intellectual property work to early stage startup companies under the supervision of leading attorneys
throughout the Bay Area. The Startup Legal Garage teaches students to become partners in the
enterprise and more than just "the lawyer in the room". Students bring their deals into the classroom
which allows faculty to harvest hypotheticals in real-time and bring the teaching of legal doctrine alive.

16.New York University's Lawyering Program provides students with a hands on, interactive introduction to
the practice of law. The Lawyering Program, which has been a part of N.Y.U.'s mandatory first-year
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curriculum since 1986, is made up of a series of exercises, each of which includes an opportunity to
experiment with acting as a lawyer, followed by a critique and self-reflection period.

II1. Options

Lobby the ABA to promulgate new accreditation rules that create incentives for law schools
to make more concrete, permanent change. With this support, SBM could open up opportunities for
Michigan law schools to adopt initiatives similar to Suffolk University's Accelerator-to-Practice Program.
The Program integrates traditional clinical education with new insights about the delivery of legal and
law-related services. The Program creates immediate value for both law firms and non-traditional legal
employers. The legal marketplace is rapidly evolving; the goal is to ensure that students can compete
more effectively in a modern and continuously changing legal profession that looks far different from the
profession of just a few years ago.

Lobby for significant revision to the bar exam by working with the Board of Law Examiners and
the Supreme Court. Schools are in a tough position because on one hand, they may want to make radical
adjustments; but on the other, they need to ensure their students are bar exam ready. Potential
solutions might be to: 1) incorporate a multistate performance test (MPT), or 2) take an active role
in promoting a more practice ready bar exam which, in turn, would incentivize the law schools to
adopt a more practice ready curriculum. Potential allies include law schools and bar associations,
while potential obstacles include the ABA accreditation procedures and the Board of Law Examiners.

Advocate to reform law school curriculum into a 215t Century curriculum with a focus on
practical skills, knowledge and development.

Law schools as a whole are in crisis. If they don't change, many will not survive. So, law schools
must override tradition-bound and other past-bound opposition. They cannot continue to turn out
multitudes of graduates unprepared or half-prepared for the rapidly changing modern world, unable
or far less able to find meaningful employment, and unable or far less able to repay their massive
student loans. Some critics have questioned the need for a third year of law school at all. While we
agree that controlling the cost of legal education is an important goal, we also believe that, at least
at this time, eliminating the third year is not the right instrument to accomplish it. Indeed, the
need for better-prepared lawyers suggests the need for more training, not less. We believe the
better solution is to encourage law schools to reduce the traditional third year casebook courses
and unconnected seminars. Instead, we suggest law schools replace them with a thoughtfully
constructed third-year curriculum that enables students to develop practical skills and knowledge
and expertise needed in today's legal marketplace. It should continue to be the subject of creative
and energetic innovation in order to help new lawyers graduate with the skills and experiences
needed to be "practice-ready” in the modern legal environment.

In advocating for change, we do not deny or disparage that teaching legal theory and legal
reasoning is absolutely necessary. We emphasize that the 21st century demands a theory-practice
rebalancing. The stark reality is that meaningful experiential education often requires low student to
faculty ratios and is quite expensive. One way of doing this is to pair traditional doctrinal courses
with lab components to hone writing, drafting, communications skills, and practical application of
material.

The approaches recommended below could be integrated into the entire law school curriculum,
including the first year.

PDF Page 4 of 115



1. Creation of "Business of Law" Courses. Include a "survey course" for law students that
allows them to experiment with the various software and program options available to lawyers
for office management; Provide them an intensive hands-on course to learn the "business of
law." Empower students to know that if no employer is willing/able to hire them, they could
confidently hang out their own shingle.

Technology is truly double-edged sword. On one hand it has revolutionized the practice of law
allowing us to be more efficient and provide greater value to more clients more effectively. On
the other hand, it has eliminated some of the inherent value that lawyers once enjoyed. We now
have to classify our value differently. Consumers walk into our offices far more educated with
the advent of the Internet. We need to differentiate ourselves by highlighting our unique ability
to apply the law. Examples of resources include Bert's Access Legal Care Software and SBM
Resources for running a solo/small practice.

2. Communications and Conflict Resolution Skills. In almost every legal environment, lawyers
will be working with fellow lawyers (as allies and opponents), paralegals, secretaries, judges, their
clerks and secretaries, and many other people inside and outside their organizations. To succeed as
a lawyer, good human relations abilities are crucial. Courses and classroom components focusing
on communication (verbal, written, and oral) and conflict resolution skills are critical.

3. Law Student Wellness. Another crucial area that lacks attention is the area of Law Student
Wellness. Law schools need to recognize the strong link between emotional togetherness (a high
EQ) and professional and personal success. Our profession suffers from high depression and
substance abuse rates, and often these problems become evident during law school. Ensuring that
students have sufficient professional support will ensure practicing lawyers have the tools to
thrive in legal practice. In no way is this a call for easier, less robust, less challenging, or less
rigorous teaching, expectations, or evaluation.

4. Sample 3¢ Year Course Offerings may also include: Logic and Legal Reasoning; Critical
Thinking; Ethical Decision Making or Advanced Professional Responsibility; Ethical Decision
Making/Personal and Professional Responsibility; Advanced Research and Writing courses;
Interviewing and Counseling; Advanced ADR, Mediation, Negotiation or Restorative Justice;
Pretrial and Trial Skills; Courtroom and Technology; Legal Project management; Marketing/Sales
and Law Office Management courses; Accounting for Lawyers; Entrepreneurship and
Entrepreneurial Lawyering; Design Thinking for Lawyers; Leadership development. Similarly, a
3 year course exploring some emerging non-traditional applications of a JD degree might
present new opportunities to consider post graduatuation.

5. Required Clinical Practicums, Externships, Incubator Programs can also bridge the gap
between doctrinal courses and the practical application of legal knowledge and reasoning necessary
for the practice of law.

IV. RECOMMENDATIONS:

e COLLABORATE WITH LAW SCHOOLS TO ASSIST WITH BRIDGING THE THEORY-
PRACTICE DIVIDE.

e LOBBY THE ABA TO PROMULATE NEW RULES THAT CREATE INCENTIVES FOR LAW
SCHOOLS TO MAKE MORE CONCRETE, PERMANENT CHANGE
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e LOBBY FOR SIGNIFICANT REVISION TO THE BAR EXAM BY WORKING WITH THE
BOARD OF LAW EXAMINERS AND THE SUPREME COURT

Charge 2: Post-Graduate Programs
By Joe Baumann, Aaron Sohaski, and Brian Shekel!

Due to fewer available entry-level jobs, new lawyers are struggling to develop the practical skills necessary to
adequately transition into the practice of law. As a result, new lawyers are less marketable, are burdened with
the inability to repay significant student loan debt, and as a result may risk running afoul of ethical duties to
effectively represent clients. As we explore the future of the practice of law in the 21st Century, we analyze
what opportunities exist to prepare recent law school graduates to practice law and offer suggestions for
successfully bridging the gap from law school to law practice.

I. Status Quo

The legal profession in the United States is rapidly changing. In the past, law school graduates generally
used their JD degrees in traditional lawyer roles in a law firm, small or big, or in-house, or in public
service/government law. In addition to being in a better position to pay back the cost of law school loans,
graduates working in traditional law positions benefit from training and mentorship they receive from more
experienced colleagues. Today, law students are graduating with diminished job prospects and
unprecedented debt. These individuals frequently transition directly from law school to legal careers as a
solo or small firm practitioner. Even graduates who do obtain employment at larger law firms may
encounter senior partners who lack the time necessary to adequately train new lawyers due to heavy
workload and business development expectations. For many, traditional lawyer jobs are just not a
possibility.

While many law schools offer clinics and other practical skills classes, lawyers are rarely prepared to
practice law because there is little, if any, practical training or assistance for young lawyers after law
school. A need exists for new lawyers to participate in programs that provide the practical skills necessary
to adequately represent clients and succeed in the practice of law or to seek opportunities to use their JD
degree for non-traditional roles. Many state bar organizations and law schools are attempting to help
bridge the transition from law school to employment by offering either voluntary or mandatory
participation new lawyer CLE, intensive mentorships, and legal incubator programs. In addition, many
non-traditional JD degree roles are emerging in the legal industry for JD degrees.
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Recommendations

A. Encourage the development of legal incubator programs

We recommend encouraging the continued development of legal incubator programs by having the SBM
partner with or support law schools, bar associations, and legal aid centers that have developed or want to
develop incubator programs. This innovative option addresses significant needs for the practice of law in the
21st Century by creating job opportunities for new lawyers; increasing access to justice for underserved
populations; and providing mentorship opportunities and resources to new attorneys.

L Trends

The concept of legal incubators began in 1998, when CUNY School of Law developed a program to train and
support lawyers who wanted to start their own practices to help the under-served. The Community Legal Resource
Network sought to teach lawyers the skills needed to run their own shops quickly and efficiently. Over 40 law
schools throughout the United States offer select students the opportunity to participate in one of these
prestigious incubator programs, including major schools such as Rutgers School of Law, the University of
California, Los Angeles School of Law, and the James E. Rogers College of Law at the University of Arizona.
In Michigan, legal incubators are now operating at Wayne State University Law School and the University of
Detroit Mercy Law School. Today, participating law schools typically model legal incubators after small law
firms. These incubators are setup on law school campus' or in nearby cities. Establishment of incubators at
local courthouses, while not yet mainstream, can build on the law school model and reach those law school
graduates who have settled in places where there is no law school to support an incubator. Participating
attorneys generally take on a large volume of cases at significantly reduced rates, along with whatever
clients they can attract at market rates, with the goal of developing the practical skills necessary to open
and operate a solo or small law firm upon completion of the program.

/1. Analysis

Encouraging the development of legal incubators at the law schools or in the county courthouse presents
numerous opportunities to develop and improve the legal skills of recent law school graduates. For example:

a) Legal incubators provide work opportunities and resources to those who have difficulty finding
jobs in a challenging economic environment.

b) Incubators can serve as a storefront for virtual law offices that can reach rural or underserved
populations. This opportunity may serve the dual purpose of providing new attorneys will
practical experience while increasing access to justice.

¢) Incubators provide collaboration with various social interests groups, which may ultimately
lead to serving a greater population of individuals who may not have had equal access to
justice. We recommend studying ways to expand the legal incubator programs beyond law
schools to legal aid clinics and local bar foundations that focus on providing legal support
to those in need of inexpensive legal services. Developing legal incubator programs in this
manner may also allow seasoned-practitioners to partner with, and support, recent law
school graduates on a volunteer basis.

d) Incubators help produce practice-ready attorneys who seek to start their own practice
armed with the necessary tools to become successful practitioners. Incubators provide
recent law school graduates with the opportunity to gain significant practical experience
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with a dedicated support system during the critical time period of one to two years after
graduation.

e) Just like a shared office, lawyers can refer work to each other, share advice and generally
support one another while enjoying the connections to faculty and alumni mentors. Legal
incubators are also typically located in close proximity to law schools, which may permit law
students to serve as clerks.

f) The SBM currently provides support and resources to the few legal incubators that exist in
Michigan. For example, the SBM's Practice Resource Management Center has assisted with the
development of the incubator program at the University of Detroit Mercy Law School. The
resources provided by the SBM that can be utilized to support the expansion of legal incubators
throughout the state include: providing practice management guidance for lawyers and staffs
at smaller firms; teaching necessary business skills associated with the practice of law; an 800
number where people can ask about HR, insurance, etc.; offering seminars and webinars
periodically; assisting with the creation of a website; access to a free digital library;
consultations at law firms; access to technology consultations

g) The SBM also presented a 21t Century Boot Camp last year at Cooley Law School's Auburn Hills
campus. Those graduates who were in a legal incubator program also attended and were
educated on practical topics for operating a solo law firm, such as: virtual law firms, financial
software, paperless office, trust accounting, modern fee structuring

There are, however, some risks that accompany the development of legal incubator:

a) Legal incubators require significant start-up costs. Typically, these programs are funded through
the efforts of donors, law schools, public and private grants, or other funding sources.

b) For incubators to live up to their full economic potential, they need to overcome two pitfalls: they
need to provide real value, not just office space, and they need to measure success in more than
just outside funding. There will likely be negative returns on investment for some period of time.
We recommend studying the economic effects and long-term viability of legal incubator programs
given this relatively new concept.

c) Two factors that typically determine whether a business can get off the ground successfully
and sustainably include a market opportunity with customers willing to pay for a product or a
service; and a product or service that addresses such an opportunity. We recommend
analyzing the ability for legal incubators to meet these goals.

d) Most incubators use funding as a success metric, which is a somewhat flawed criterion. Over
99% of companies should operate as organically grown, self-sustaining businesses —
bootstrapped, without external financing. For them the goal is to achieve customer validation,
not financing. The nature of the legal incubator program, including the emphasis on new
attorney training and development, may conflict with the typical goal of a business to be
financially secure and successful.

e) Legal incubator programs are typically small in number, with between 2-10 attorneys
participating. These programs will likely not meet the growing demand of jobs for the
hundreds of unemployed law school graduates each year, but the concept should not be
discarded for that reason since it is only one, of many solutions to the problem.
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The relatively new concept of legal incubators presents many unanswered questions and unknowns that require
further research and consideration. Prior to the SBM encouraging the development of legal incubators to meet the
needs of a 21st century legal practice, the following questions require analysis:

a) Funding — how are start-up costs for legal incubator programs going to be funded? Is
there enough support for these types of programs from the community that will lead to
investment opportunities? Can/should the participating attorneys be required to contribute
to the operation? How economically sustainable are legal incubators in the short and long
term?

b) How can data be collected to test the efficacy of such programs? Right now, there has been a
large onset of legal incubators. However, there is little data at this point to show
successes/failures, and long-term systemic effects.

c) What type of legal incubators programs should the SBM encourage the development of?

d) The development of legal incubator programs requires partnership with law schools, bar
associations, and/or legal aid clinics. The SBM will need to survey potential allies to determine
interest.

e) Are there sufficient resources available to implement legal incubator programs? The development
of these programs requires capital, space, a demand from recent law school graduates, and
practitioners who will dedicate time and support.

RECOMMENDATIONS:
e STUDY ECONOMIC EFFECTS AND LONG-TERM VIABILITY OF LEGAL INCUBATORS

e STUDY WAYS TO EXPAND THE LEGAL INCUBATOR PROGRAMS TO LEGAL AID CLINICS AND
LOCAL COURTHOUSES

B. Develop and implement a New Lawyer Institute

We also recommend considering the creation of a New Lawyer Institute (NLI). The purpose of the NLI would
be to give law school graduates the necessary tools to be successful in the legal profession in Michigan by
offering practical training on various issues that new lawyers often confront. A NLI program could be designed
to specifically address areas that assist recent law school graduates in bridging the gap from law school to
traditional law practice. It could also expose new lawyers to the emerging and fast growing humber of non-
traditional roles in the legal industry which require, or prefer, a person with a JD degree.

1. Trends

a) The New York City Bar Association recently created a NLI for recent law school graduates.
The NLI provides new lawyers with a professional home at the New York City Bar
Association. Its curriculum is focused on the needs of recent graduates as they transition
from student to practitioner and on preparing them to be successful in the legal profession
in New York.

Beginning with the law school class of 2014, the NLI provides an introduction to the New
York legal community for all new lawyers who begin their careers in the City, including those
who later will have access to formal training programs with their employers. The program
offers a one-year curriculum-based training program tailored to the needs of new lawyers in
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search of a job, beginning their own practices, or who otherwise are unable to access such a
program through their employers.

The New York NLI is comprised of four main components: (1) an introductory event and
orientation; (2) professional development curriculum; (3) career development programming; and
(4) professional networking and speaker series. A certificate is thereafter issued to each
participant who completes the program, as measured by the number of courses and programs
they attend.

b) Alternative measures are exploding opening new avenues of opportunity for JD degrees and
law firm management. See Jordan Furlong 7he New World of Legal Work: The Changing
Rules of the 215t Century, CBA Futures Initiative, page 21. Some have predicted that the
“agile” lawyer will rise as permanent, full-time, salaried employment vanishes or, at best, is
hard to find. Agile lawyering is a redefinition of traditional practice and encompasses such
things as niche opportunities for solos, project work, mobile and flex-time arrangements, as
well as hybrid careers, i.e. lawyer-knowledge curator, lawyer-analyst, lawyer-technologist,
and lawyer processer. Any NLI should consider a session on the opportunities for a non-
traditional practice.

ii. Analysis

Developing NLIs for recent law school graduates provides numerous opportunities to teach new attorneys
practical skills that they may otherwise not receive in law school. The benefits of instituting NLI's include:

a) Design and implement a new lawyer CLE program to specifically address areas that assist
recent law school graduates to bridge the gap to practicing law. This will require a
committee or focus group comprised of individuals with varying degrees of specialties and
experiences who can identify training topics based on common deficiencies in new lawyer
skills. Ideally, a new lawyer CLE program will also present a survey-type course initiating
the newly graduated lawyers to job opportunities that exist as alternatives to traditional
lawyering jobs.

b) Making participation in a NLI or similar CLE program mandatory for newly admitted lawyers
would ensure that all newly admitted lawyers obtain the same instruction on areas that are
identified as needing improvement for recent law school graduates.

c) Participation in a NLI can be useful to new lawyers' overall career development, and also signals
to potential employers and clients that the participant has gained skills and experience necessary
for a successful practice.

d) As a CLE-type program, a NLI would not take the place of new lawyers' employment
opportunities or commitments. Rather, the NLI training operates on an intermittent basis
throughout the course of an identified period of time. The NLI supplements the training or
experience a new lawyer may otherwise obtain.

There are, however, several considerations that must be taken into account when analyzing whether a NLI would
address the needs of the legal profession in the 21' Century. For example:

a) CLE in Michigan is not mandatory. Making a NLI elective for recent law school graduates could
result in low attendance, thereby defeating the purpose of providing all new lawyers with
necessary information and training. Alternatively, making a NLI mandatory for all recent law
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school graduates will require approval from the Michigan Supreme Court, which has been
reluctant to make CLE mandatory.

b) Significant investment and planning are required. An oversight committee responsible for
developing and overseeing a curriculum for new lawyers will need to be established. Additionally,
an organization will either have to be created to develop the program, or an existing organization
(such as the SBM or ICLE) will have to oversee the NLI.

c) Participating in a NLI will require additional time commitments and costs for new lawyers who are
focused on starting a law practice or working at law firms.

In considering whether to recommend the development of a NLI in Michigan, the following questions and
unknown will need to be analyzed:

a) Will the Supreme Court approve mandatory NLI that involves practical experience CLE, or should
this be a voluntary program?

b) Who will be responsible for designing and implementing curriculum?

c) Should the SBM or another related entity develop a NLI pilot program prior to rolling the program
out statewide?

d) Is there overlap with law schools? Law schools have recently increased practical skills programs
through the development of clinics. What would a NLI provide that law schools cannot, or will
not, provide.

RECOMMENDATION:
e DEVELOP AND IMPLEMENT A NEW LAWYER INSTITUTE

II. Additional Post-Graduate Opportunities

The following programs were also considered and analyzed by the committee, but the committee chose not to
recommend these post-graduate options.

A. Intensive mentorship programs

Utah and Georgia are examples of states that have established mandatory mentorship programs for new lawyers.
For example, Georgia started its mentoring program after "enough leaders of Georgia's bench and bar got mad
about a growing lack of professionalism and civility." The bar viewed the program as "a way to protect the public
and the profession from incompetence and the lack of civility by instilling the values of professionalism at
the beginning of a lawyer's practice."” Utah began its mentoring program in July 2009 in response to the
downturn in the legal market, which resulted in "new lawyers need[ing] mentors to show them how things
should be done, how to build civility and pride in the profession, or how to manage a practice." The
Supreme Court of Ohio recently implemented a voluntary mentorship program for new lawyers. Upon
completion of the program, mentors receive CLE credit and new lawyers receive required new lawyer
training credit.

The committee analyzed whether to recommend studying ways to improve voluntary or mandatory
participation in post-graduate mentorship programs. However, current experiences with voluntary
mentorships in Michigan have resulted in mediocre penetration to the legal profession. Additional
challenges to the implementation of a more robust mentorship program include: lack of interest/initiative
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on part of new practitioners to utilize mentors is not a requirement for licensure; an insufficient number of
mentors willing to participate in the program because there is no requirement (or incentive) to do so; other
states with CLE requirements offer credits to individuals who participate in the program; practitioners also
report a lack of time to dedicate to the program; strong program infrastructure is needed to match
mentees with mentors; and even with greater penetration to new lawyers, is a voluntary mentorship
program enough to make recent law graduates practice ready?

Should the committee seek to further study the use of mentorship programs in Michigan, we recommend
investigating how the SBM could improve the existing program or, with Supreme Court acquiescence,
require participation in mentorship programs in at least the first year of practicing law. The SBM could
incentivize participation to help recruit mentors and match with mentees. The SBM could also assist in
establishing benchmarks and recommend topics for the mentor/mentee relationship.

B. Articling

In Canada, which has had a long history of articling programs, all provincial bar law associations require a
period of article for all unlicensed law grads, which requires those putative lawyers to practice under the
tutelage of a practicing attorney for a prescribed period of time (e.g. 9-12 months). Such requirements are
much like residency programs for doctors —they pay, but not well and they provide a period of supervised
practice. Michigan could adopt an articling requirement for new lawyers as an experiential training
component of the licensing process designed to assist the candidate to become prepared for entry-level
practice.

However, no state bar association in the United States is known to have required articling or
apprenticeships as part of the admission to practice law process. There are also significant obstacles
associated with pursuing articling requirements in Michigan. For example, articling adds a significant new
requirement to the licensing process in addition to completing three years of law school and a bar exam.
This could be an unnecessary requirement for those who obtain a law degree with no intention of
practicing law, and may drive down number of individuals who pursue a legal career. There is also a strong
likelihood of a lack of participation from firms/legal entities to meet the demand of t