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Rules Concerning the State Bar of Michigan
[NEW] Rule 20 (Confidentiality of State Bar Programs)

STATE BAR OF MICHIGAN POSITION
By vote of the Representative Assembly on April 16, 2005

Should a new rule be added to the Rules Concerning the State Bar of Michigan
providing that information submitted to and received from the following State Bar of
Michigan programs is confidential in nature and cannot be made public except by
court order after notice and hearing, or upon written waiver from the individuals
involved (including the State Bar member, claimant and complainant, if applicable), or
if made public by the State Bar of Michigan in a complaint seeking permanent
injunction:

- Ethics Hotline programs

- Ethics Committee work product

- Law office management program

- Unauthorized practice of law program

- Client Protection Fund program

- Lawyers and Judges Assistance Program

(@). Yes
(b). No

BACKGROUND

It is proposed that a new rule (Rule 20) be added to the Rules Concerning the
State Bar of Michigan to clarify that aspects of certain State Bar of Michigan
programs and work product are confidential in nature and that the identity of bar
members or the public utilizing these programs and the nature of the services
rendered to them, cannot be made public except by court order after notice and
hearing. The new rule would cleatly indicate that, except as provided in Michigan
Rules of Professional Conduct ("Rules") 8.3(c), the confidentiality provision would
not abrogate an attorney’s independent obligation under the Rules to report "a
significant violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer".

Historically, certain State Bar of Michigan programs have operated on a
confidential basis, and asserted this confidentiality policy when faced with demands
from third parties for certain information. However, no specific authority exists
stating that the programs are confidential in nature. State Bar programs claiming
confidential operations are the Ethics Hotline, the Ethics Committee, the
Unauthorized Practice of Law Program (“UPL”) the Client Protection Fund and the
Lawyers and Judges Assistance Program.





In the process of developing the new law office management program for
Michigan, the State Bar has learned that the at least twenty other states have this type
of program and those recognized as benchmark programs include law office
confidentiality provisions. As with other bar programs, a grant of limited
confidentiality encourages members to contact the bar, seeking guidance and advice
regarding remedying situations and modifying behavior to avoid future issues.
Providing members with resources where they can turn to when struggling with
various issues strengthens the integrity and quality of the profession and the better
programs have confidentiality provisions.

Confidentiality provisions also assist the public in the Unauthorized Practice
of Law (“UPL”) and Client Protection Fund programs by encouraging the public to
come forward when victimized by individuals practicing law, either authorized or
unauthorized. If complaints from the public were subject to discovery by subpoena,
the public would be chilled from coming forward to report misconduct out of fear of
retribution. This is an acute concern in the unauthorized practice of law area. For
example, a alleged victim of UPL, who lives in small town and will necessarily interact
with the alleged perpetrator, does not want the perpetrator to be aware a complaint
filed with the SBM. There have been occasions when an alleged perpetrator, who is
not bound by attorney-client privilege, threatens to disclose (to the detriment of the
victim) what was intended by, and represented to, the victim as confidential
information. The SBM often receives requests from the alleged perpetrator for the
identity of the complainant and historically the SBM has refused to disclose this
information. However, having a confidentiality provision would secure this position.

This proposed revision to the Rules Concerning the State Bar of Michigan is
brought to the Assembly for consideration due to the impact these programs have on
State Bar members and the important policy position regarding confidentiality within
State Bar programs.





* DRAFT *

RULES CONCERNING THE STATE BAR OF MICHIGAN

[NEW]Rule 20 —Confidentiality of State Bar Programs

Information submitted to and received from the following State Bar of Michigan
programs is confidential in nature and cannot be made public except by court order
after notice and hearing, or upon written waiver from the individuals involved
(including the State Bar member, claimant and complainant, if applicable), or if made
public by the State Bar of Michigan in a complaint seeking a permanent injunction.
Except as provided in Michigan Rule of Professional Conduct 8.3(c), this rule does
not abrogate an attorney’s independent obligation under the Rules to report "a
significant violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer":

a. Ethics Hotline programs

b. Ethics Committee work product

c. Law office management program

d. Unauthorized practice of law program
e. Client Protection Fund program

f. Lawyers and Judges Assistance Program






EXHIBIT A

MEMORANDUM

TO: Members of the Representative Assembly
FROM: Victoria Kremski, Counsel to the Unauthorized Practice of Law Committee
RE: Proposed Pro Hac Vice Rule (proposed)

DATE: February 25, 2005

On November 14, 2003 the SBM Representative Assembly recommended
that the Supreme Court adopt proposed Michigan Rule of Professional Conduct 5.5.
Proposed MRPC 5.5 sets forth the conditions under which out-of-state attorneys may
temporarily provide legal services in Michigan, without being admitted as a member
of the Bar. ' (For purposes of this memo, “out-of-state” attorneys refers only to
attorneys licensed to practice in another state or territory of the U.S. but not in
Michigan.)

The proposed rule incorporates the current method for obtaining temporary
permission found in Rule 15 (2) of the Rules Concerning the State Bar of Michigan

' Proposed Michigan Rule of Professional Conduct 5.5 would govern out-of-state
lawyers providing legal services in Michigan on a temporary basis in litigation,
alternative dispute resolution and administrative law matters. In addition, the rule also
indicates that out of state attorneys may provide legal services in Michigan on a
temporary basis, not related to a pending or potential proceeding, if the services arise
out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the
lawyer is admitted to practice.

? Section Two of Rule 15 of the Rules of the State Bar of Michigan states:
“Any person who is duly licensed to practice law in another state
ot territory, or in the District of Columbia, of the United States of
America, or in any foreign country, may be permitted to engage in
the trial of a specific case in a court or before an administrative
tribunal in this State when associated with and on motion of an
active member of the State Bar of Michigan who appears of record
in the case. Such temporary permission may be revoked by the
court summarily at any time for misconduct.”





(the current Michigan “pro hac vice” rule). Rule 15 (2) allows an out-of-state attorney
to serve as co-counsel in a matter in a trial of a specific case in a court or before an
administrative tribunal, upon motion of a licensed Michigan attorney who remains as
co-counsel in the proceeding. Pro hac vice rules are also part of the attorney
regulatory scheme of every state jurisdiction.

There are several deficiencies with the pro hac vice rule as it is currently
administered in Michigan. First, the motion need only be filed with the local tribunal.
The SBM is not aware of any court that keeps statistics regarding the number of pro
hac vice applications received and approved. For this reason it is impossible to know
how many out-of-state lawyers are appearing in Michigan courts at any given time,
whether any applications have been denied, and, most importantly, whether any of
the out-of-state attorneys are actually engaging in a “regular practice” in Michigan,
contrary to the intent of the pro hac vice rule.

Second, there is no formal mechanism to regulate out-of-state attorneys
appearing in Michigan tribunal, except through the local court’s contempt power and
ability to revoke the temporary appearance. (The SBM has proposed to the Supreme
Court that the disciplinary rules be amended to grant the Attorney Grievance
Commission and the Attorney Discipline Board jurisdiction over out-of-state
attorneys.) Currently, out-of-state attorneys who engage in misconduct in one
Michigan tribunal can file for temporary pro hac vice permission to appear in
another Michigan tribunal as there is no “central clearinghouse” to keep tabs on pro
hac vice applicants. However, State Bar staff has initiated the process of addressing
other procedural and non-policy issues associated with multijurisdictional practice in
Michigan on an administrative level.

Third, there are no standard or minimum requirements that the pro hac vice
applicant must meet to receive permission. The matter is left entirely to the
discretion of the Michigan tribunal, which is poortly equipped to confirm whether the
lawyer is indeed in good standing in his or her state of admission or has any record of
professional discipline in another state.

Responding to the many states experiencing the same issues with pro hac vice
admission, the American Bar Association adopted a Model Rule on Pro Hac Vice
Admission. The proposal before the Representative Assembly is based upon the
ABA Model Rule with suggested amendments specific to Michigan and consistent
with Michigan practice.

The Rule proposes that the SBM serve as a “clearinghouse” to assist the local
tribunals with pro hac vice applications. The SBM is best situated to keep records of
pro hac vice applications statewide and can thus more readily determine whether an
out-of-state lawyer or firm is using the pro hac vice rule to engage in a regular and
continuous practice in Michigan contrary to the intent of the rule. In addition, SBM





staff has access to national resources and colleagues in other states, allowing for a
rapid determination of pro hac vice applicants’ standing and history in their state(s) of
admission. The SBM would then supply information to the parties and applicable
local Michigan tribunal to assist in the determination of the application.

The proposed rule requires that the application be filed with the local
Michigan tribunal along with the usual motion fee, and that a copy of the application
be provided to the SBM, along with a new administrative fee to the SBM. The rule
also provides a definition of what constitutes a “regular practice” in Michigan.

Although it is not clear in the ABA Model Rule, commentary indicates that
the Rule requires a pro hac vice applicant to affiliate with local counsel. The
requirement of local counsel affiliation is a policy question whose merits should be
seriously discussed and debated. If, as stated in the commentary to the ABA Model
Rule, the move towards multijurisdictional practice is about giving clients more
choice and flexibility in choosing counsel, how does requiring the client to retain and
pay two sets of counsel serve this goal? This requirement has therefore been labeled
by critics as nothing more than an “economic turf protection” measure. Some
supporters believe that local counsel affiliation protects the public by ensuring that
the client will have local counsel, familiar with local rules and statutes, to guide the
pro hac vice counsel. However, the reality is that local counsel often do not take an
active role in the case and can find themselves facing ethical dilemmas as they are
required to ensure competent representation of the client in the event that pro hac
vice counsel abandons the case, provides substandard representation or becomes
impossible to work with.

State Bar staff has initiated the process of addressing other procedural and
non-policy issues associated with multijurisdictional practice in Michigan on an
administrative level. State Bar staff has communicated with Supreme Court staff on
proposed amendments to the Professional Disciplinary Rules, the Rules Concerning
the State Bar of Michigan and the Board of LLaw Examiners Rules.

Any recommendation that the Representative Assembly makes regarding pro
hac vice practice should also be contingent upon granting the Attorney Grievance
Commission and the Attorney Discipline Board jurisdiction over out-of-state
attorneys, which is not currently the case.

As of this date, fifteen states have adopted some form of “multijurisdictional
practice.” Several states have entered into regional multi-state compacts whereby
admission to one state automatically grants admission to the others. (Idaho, Oregon
& Washington and New Hampshire, Vermont and Maine.) It is anticipated that the
majority of states will eventually adopt some form of multijurisdictional practice.












PROPOSED PRO HAC VICE APPLICATION CRITERIA
(Based upon ABA Model Rule with amendments specific to Michigan)
The eut-efstatetawsrerpro hac vice application shall include:
1. The applicant’s residence and business addresses and business phone number;
2. The name, address and phone number of each client sought to be represented
3. The states in which the applicant is admitted to practice law and the applicant’s
attorney identification number in each state; the courts before which

applicant has been admitted to practice, and the respective period(s) of
admission

4. Whether the applicant (a) has been denied pro hac vice status in this-state
Michigan and (b) had pro hac vice status revoked in thisstate
Michigan or (¢) has otherwise formally been disciplined or sanctioned
by any court in thisstate-Michigan. Hse; The applicant should specify the
nature of the allegations; the name of the authority bringing such
proceedings; the caption of the proceedings, the date filed, and what
findings were made and what action was taken in connection with those
proceedings.

5. Whether any formal, written disciplinary proceeding has ever been brought
against the applicant by a disciplinary authority in any other jurisdiction
within the last five (5) years and, as to each saeh-proceeding: the nature of
the allegations; the name of the person or authority bringing such
proceedings; the date the proceedings were initiated and finally concluded;

the-style-of the-proeeedings; and the findings made and actions taken in

connection with those proceedings;

6. Whether the applicant has been held formally in contempt or otherwise
sanctioned by any court in a written order in the last five (5) years for
disobedience to its rules or orders, and if so: the nature of the allegations:
the name of the court before-which-such-proceedings-were-condueted; the
date of the contempt order or sanction, the caption of the proceedings, and
the substance of the court’s rulings (a copy of the written order or
transcript of the oral rulings shall be attached to the application);

7. The name and address of each court or agency and a full identification of each
proceeding in which the applicant has filed an application to appear pro
hac vice in this-state Michigan within the preceding two years; the date of
each application; and the outcome of the application;





8. An averment as to the applicant’s familiarity with the Michigan Rules of
Professional Conduct, Professional Disciplinary Proceedings Rules, local
rules and court procedures of the court before which the applicant seeks to
practice; and

9. The name, business address and telephone number, and bar number of an
active member in good standing of the bar-efthisstate- State Bar of
Michigan who will sponsor the applicant’s pro hac vice request. The bar
member shall appear as counsel of record together with the out of state
lawyer. [OPTIONAL]

11. Any special experience, expertise, or other factor deemed to make
it particularly desirable that the applicant be permitted to represent the
client(s) the applicant proposed to represent in the particular cause.

12. A statement that the applicant must file an application with the State Bar of
Michigan and the court in which the applicant is seeking to appear, along
with an administrative fee payable to the State Bar of Michigan. Failure to
pay the administrative fee may result in a denial of the application.







PROPOSAL

PROPOSED AMENDMENT TO
THE RULES CONCERNING THE STATE BAR OF MICHIGAN

(Pro Hac Vice — Temporary Permission to Appear)

It is proposed that a new rule (Rule 18) be added to the Rules Concerning the
State Bar of Michigan, to set forth the conditions under which out-of-state attorneys
may temporarily provide legal services in Michigan, without being admitted as a
member of the Bar. The new rule implements the policy contained in proposed
Michigan Rule of Professional Conduct 5.5, which the Representative Assembly
approved in November of 2003. Additional details provided in Memo with Proposed
Criteria and Draft Rule. (Exhibit A.)

STATE BAR OF MICHIGAN POSITION
By vote of the Representative Assembly on April 16, 2005

Should a new rule be added to the Rules Concerning the State Bar of Michigan
governing pro hac vice practice and granting jurisdiction over out-of-state attorneys, to
the Attorney Grievance Commission and Attorney Discipline Board?

(a). Yes
(b). No

Should the new rule specifically incorporate a provision requiring the out of state
attorneys to affiliate with an active member of the State Bar of Michigan who appears
of record in the proceeding in which the out-of-state attorney is seeking pro hac vice
permission to appear?

(@). Yes
(b). No

Should the new rule specifically incorporate a provision defining temporary practice
for out-of-state attorneys as “no more than three separate representations within a
365 day period?”

(@). Yes
(b). No.

Should the new rule require a fee to be paid by out-of-state attorneys to cover the
administrative costs incurred by the State Bar of Michigan to monitor compliance?





(@). Yes
(b). No






RULES CONCERNING THE STATE BAR OF MICHIGAN

(Based upon the ABA Model Rule — Pro Hac Vice)

Draft Rule 18 - Pro Hac Vice Temporary Practice
I. Permission to Appear In Pending Litigation Before A Court or Agency
A. Definitions
1. An ont of state lawyer is a person not admitted to practice law in this
State but who is admitted in another state or territory of the

United States or the District of Columbia and not disbarred or suspended
from practice in any jurisdiction.

wyer: Eligibility

to Appear. An out of state lawver is ehglble to appear pro bac vice if that lawver:

a. lawfully practices solely on behalf of the lawyer’s employer and

its commonly owned organizational affiliates, regardless-ef=where
sachdawyer mayrestde-orwork; or

b. neither resides nor is regularly employed at an office in this
state; or

c. resides in this State but (i) lawfully practices from offices in ene
ot-more other another states and (ii) practices no more than
temporarily in this State, whether pursuant to admission pro hac vice or
in other lawful ways.

3. A client is a person or entity ferwhem who has retained the out of

state lawyer has- to rendered legal services, erbywhomthelawyerhas
beearetained-prior to the lawyer’s performance of services in this State.

4. An alternative dispute resolution (“ADR”) proceeding includes all
types of arbitration or mediation, and all other forms of alternative dispute
resolution, whether arranged by the parties or otherwise.

5. This Rule does not govern proceedings before a federal court or agency located in
this State unless that body adopts or incorporates this Rule.

B. Authority of Court or Agency to Permit Appearance by Out of State Lawyer

1. Court proceeding. A court of this State may, in its discretion, permit an eligible

out of state lawyer retained-to-appearina particular proceeding pendingbeforesuch
eeurt to appear pro hac vice as counsel in that-preeeeding a proceeding pending before

the court, pursuant to this Rule.






2. Administrative Agency Proceeding. If practice before an agency of this State is
limited to lawyers, the agency may, using the same standards and procedures as a

Michigan court, permit an eligible out of state lawyer whe-hasbeen—retained-to

appearina-partiealarageneyproeeeding to appear pro hac vice as counsel in a
proceeding pre-bae+#ee-pending before the agency.

C. In-State-tawyer’s Michigan Lawyer’s Duties. When an out of state lawyer appears for a
client in a proceeding pending in this State, either in the role of co-counsel of record with

the #-state- Michigan lawyer, or in an advisory or consultative role, the in-state Michigan
lawyer whe-is-eo-ecounsel-or-counsel-of record-for-thatelientin-the-proeeeding remains
responsible to the client and responsible for the conduct of the proceeding before the court
or agency. Itis the duty of the in-state Michigan lawyer to advise the client of the in-state
Michigan lawyer’s independent judgment on contemplated actions in the proceeding if that
judgment differs from that of the out of state lawyer.

D. Application Procedure

1. Verified Application. An eligible out-of-state lawyer seeking to appear pro bac vice
in a proceeding pending in this State as-eeunselpro-barvice shall file a verified
application with the court where the litigation is filed. The application shall be served
on all parties who have appeared in the case. A copy of the application, together
with the application fee, shall also be filed with the State Bar of Michigan. flavwyer
regulatory-authority| The application shall include proof of service. The court has the
discretion to grant or deny the application summarily if there is no opposition.

Failure to pay the fees to the local court and the State Bar of Michigan may result in
denial of the application.

2. Objection to Application. The lawyerregulatoryauthority State Bar of
Michigan or a party to the proceeding may file an objection to the

application or seek the court’s imposition of conditions to its being

granted. The lawyerregulatoryautherity-State Bar of Michigan or

objecting party must file with its objection a verified affidavit containing
et-deseribing-information establishing a factual basis for the objection.

The lawyerregulatoryauthority-State Bar of Michigan or objecting party
may seek denial of the application or modification of it. If the application

has already been granted, the lawyerregulatoryauthority State Bar of
Michigan or objecting party may move that the pro bac vice permission be

withdrawn.

3. Standard for Pro Hac Vice Permission andReveeationofAdmissien. The
courts and agencies of this State have discretion as+te—whether to grant applications

for permission to appear pro hac vice. An application ordinarily should be granted
unless the court or agency finds reasente-believe-thatsuch-admission any of the

following:

a. the permission may be detrimental to the prompt, fair and
efficient administration of justice.





b. the permission may be detrimental to legitimate interests of
parties to the proceedings other than the client(s) the applicant
proposes to represent

c. one or more of the clients the applicant proposes to represent
may be at risk of receiving inadequate representation and cannot
adequately appreciate that risk, or

d. the applicant has engaged in such frequent appearances as to constitute

regular practice in this State. For purposes of this rule, more than 3 separate
representations within a 365 day period shall be presumed to be a “general
practice.”

4. _Out-of-state lawyers who have been disciplined or held in contempt by reason of

misconduct committed while engaged in representation that is permitted by this rule
may thereafter be denied permission to appear pro hac vice under this rule.

5. No lawyer is authorized to appear pursuant to this rule if the lawyer:

a. is disbarred or suspended from practice in any jurisdiction;

b. is a Michigan resident;
c._is a member of the Michigan Bar but ineligible to practice law;

d. has failed to provide notice to the State Bar of Michigan or pay
the filing fee as required by this rule or

e. is _engaged in a “general practice” as defined elsewhere in this

rule.

4-6. Revocation of Permission. Permission to appear as counsel pro hac
vice in a proceeding may be revoked for any of the reasons listed in section 1.D.3
above.

E. Application

1. Required Information. An application shall state the information listed
on Appendix A to this rule. The applicant may also include any other
matters supporting permission to appear pro hac vice.

2. Application Fee. An applicant
haewice under this Rule shall pay a non-refundable fee at the time of the

filing of the application as set by the laswyerregulatoryauthority State Bar
of Michigan at-the-time-of-the-filing-ofthe-appleation. _The amount of the
fee shall be equal to the dues paid by an active member of the State Bar of Michigan

plus the amount of the Client Protection Fund Assessment.






3. Exemption for Pro Bono Representation. An applicant shall not be
required to pay the fee established by I.E.2 above if the applicant will not
charge an attorney fee to the client(s) and is:

a. employed or associated with a pro bono project or nonprofit
legal services organization in a civil case involving the client(s) of
such programs; or

b. involved in a criminal case or a habeas proceeding for an
indigent defendant.

F. Authority of the fEawyerRegulatory Authority] Attorney Grievance Commission
and Attorney Discipline Board and Court: Application of Ethical Rules, Discipline,

Contempt and Sanctions

1. Authority Over Out-of-State Lawyer and Applicant.

An out-of-state lawyer submlts to the authority

granting-of such-applieation;
of the Michigan courts and thedawyer regulatoryauthority, the Attorney
Grievance Commission and the Attorney Discipline Board efthis-State- for

all conduct relating in any way to the proceeding in which the out-of-state
lawyer seeks to appear. The applicant or out-of-state lawyer whe-has
obtatned pro-bacpice-admissioninaproceeding submits to this authority for all
that lawyer’s conduct (i) within the-state- this State while the proceeding is
pending or (ii) arising out of or relating to the application or proceeding. An
applicant or out-of-state lawyer who has pro bac vice authority for a proceeding
under this rule may be disciplined in the same manner as a 4a-state

Michigan lawyer.

b. The court’s and lawyerregulatoryauthority’s} Attorney
Grievance Commission and the Attorney Discipline Board’s
authority includes, without limitation, the esurt’s-andflawyer
regulatory-authority’s] Michigan Court Rules, the Michigan Rules
of Professional Conduct, the Professional Disciplinary Proceedings

Rules, contempt and sanctions orders, local court rules and court
policies and procedures.

2. Familiarity With Rules. An applicant shall become familiar with the

Michigan Rules of Professional Conduct, rales-ef-diseipline-of-the flawsyer
regulateryauthority], the Professional Disciplinary Proceedings Rules,

local court rules, and policies and procedures of the court before in- Which
the applicant seeks to practice.

II. Out-of-State Proceedings, Potential #a-State- Michigan and Out-of-State Proceedings, and all
ADR





A. Ja-State Michigan Ancillary Proceeding Related to Pending Out-of-State Proceeding.
In connection with proceedings pending outside this State, an out-of-state lawyer admitted
to appear in that proceedings may render iathis-State legal services regarding erin-atd-of
such proceeding; in Michigan.

B. Consultation by Out-of-State Lawyer

1. Consultation with $a-State- Michigan Lawyer. An out-of-state lawyer
may consult in this State with a in-state Michigan lawyer

concerning the ia-state Michigan lawyer’s client’s pending or potential
Michigan proceeding in this State.

2. Consultation with Potential Client. At the request of a persenin-this-

state Michigan resident who is contemplating filing a proceeding or
involved in any pending proceeding, irrespeetive-ofwhere-the-proceeding-
isdeeated, an out-of-state lawyer may consult in-this-State with thatpersen

the Michigan resident about thatpersen’s-possibleretentionof retaining

the out-of-state lawyer in connection with the proceeding.

C. Preparation for Ia-State Michigan Proceeding. On behalf of any client in-this-State-or
elsewhere, the out-of-state lawyer may render legal services in this State in preparation for a
potential Michigan proceeding te-befiledin-thisState, provided that the out-of-state lawyer
reasonably believes he is eligible for admission pro hac vice in this State.

D. Preparation for Out-of-State Proceeding. In connection with a potential proceeding to
be filed outside this State, an out-of-state lawyer may render legal services in this State for &
client-orpotential-elientloeated-inthis state an existing or potential Michigan client,

provided that the out-of-state lawyer is admitted or reasonably believes the lawyer is eligible
for admission generally or pro hac vice in the other jurisdiction where-the-proceedingis
antieipated-to-befiled.

E. Services Rendered Outside This State for #a-State Michigan Client. An out-of-state
lawyer may render legal services while the lawyer is physically outside this state when
requested by a Michigan client leeated=withinthis-State in connection with a potential or
pending proceeding filed in or outside this State.

F. Alternative Dispute Resolution (“ADR Procedures”). An out-of-state lawyer may render
legal services_in this State to prepare for and partlcrpate in JADR procedure

G. No Solicitation. An out-of-state lawyer rendering services in this State in compliance
with this Rule, or here for other reasons, is not authorized by anything in this Rule to hold
out to the public or otherwise represent that the lawyer is admitted to practice in this
jurisdiction. Nothing in this Rule authorizes out-of-state lawyers to solicit, advertise, or
otherwise hold themselves out in publications as available to assist in litigation in this State.

H. Temporary Practice. An out-of-state lawyer will endy be eligible for permission to appear
pro hac vice or to practice in another lawful way only on a temporary basis. For purposes of






this Rule, temporary practice is limited to no more than three separate representations within
a 365 day period. *

I. Authorized Services. Theforegoingservices-maybeundertakenbythe-out-of-

a5SOTTaDTY

expe o-be-admitted probacviceevenifultdmately no-proceeding
isHled-orif pro-bacvice-admisstonisdented. It is not a violation of this rule if pro hac vice
permission is ultimately denied or a proceeding is not filed, provided the attorney
reasonably expected to be admitted pro bac vice.

REPORT

Courts in all United States jurisdictions regularly permit lawyers from other United States
jurisdictions to appear as counsel pro hac vice. Such permission has been almost a matter of course
when sought in conjunction with locally admitted counsel. Many administrative agencies also
provide for limited appearances by out-of-state lawyers. Typically, the pro hac vice process does not
allow out-of-state lawyers to practice regularly in the jurisdiction and requires that the applicant
attest to knowledge of and compliance with local rules of conduct and practice. In most
jurisdictions, there is little procedural structure for addressing pro hac vice applications, which are
entrusted solely to the discretion of the court asked to admit the lawyer. Unlike some other
jurisdictions, Michigan’s pro hac vice rule grants permission to appear but not admission to the State
Bar. The proposed rule is an adaptation of the ABA proposed prp hac vice rule and comment that
preserves the nomenclature of the Michigan pro hac vice rule.

The ABA Section of Litigation has reported to the Commission that "generally the pro hac vice
procedure is an adequate method for oversight of attorneys who appear and render legal services in
pending litigation outside the states where licensed," but that "[a] more uniform pro hac vice
procedure . . . would be strongly preferable to the disparate requirements now in place."’ The ABA
Section of Tort and Insurance Practice and the International Association of Defense Counsel
(IADC) have expressed a similar view, and have worked with the ABA Section of Litigation to
develop a proposed Mode! Rule on Pro Hac Vice Admission. The Commission on Multijurisdictional
Practice proposes that the ABA adopt the Mode/ Rule and recommend it to state supreme courts for
their adoption. This rule seeks to provide a procedural framework, to provide standards to guide
the discretion of the court, and to address ancillary issues not dealt with in traditional pro hac vice
practice. Lawyers who appear on behalf of clients in courts of different states, and their clients,
would benefit both from the elimination of unduly restrictive provisions that exist in a few states
and from increased consistency of practice from state to state.

The proposed rule recognizes that parties should generally be permitted to obtain the
assistance of the lawyers of their choice. An application for pro hac vice appearance ordinarily should
be granted. However, a court could deny an application if there were a basis for finding that the

'See ABA Section of Litigation, Preliminary Position Statement on Multi-jurisdictional Practice (June
2001) at 5 and 3, http://www.abanet.org/cpr/mjp-comm sl.html.





lawyer’s appearance may be detrimental to the prompt, fair and efficient administration of justice or
to the legitimate interests of parties other than the client the lawyer proposes to represent, or that
one or more of the clients the lawyer proposes to represent may be at risk of receiving inadequate
representation and cannot adequately appreciate that risk, or that the applicant has engaged in such
frequent appearances as to constitute regular practice in this State.

In many circumstances, retaining a lawyer who is admitted in another jurisdiction promotes
the client’s interest and does not pose an unreasonable regulatory risk. For example, clients with
sufficiently extensive legal affairs that they have employee lawyers handling some or all of those
affairs are better situated than most other clients, in terms both of the ability to assess a lawyet’s
competence and ethical standards and of the incentive to do so. The same may be said of clients
who have the advice of another lawyer in retaining the applicant for pro hac vice appearance. Further,
clients have a special interest in being able to use lawyers with whom they have previously formed
client-lawyer relationships. Such clients have had the ability to assess the lawyer’s prior work, to
develop trust in that lawyer, and to educate that lawyer on client affairs, objectives, and priorities.
Clients ought not lightly be deprived of the ability to use such lawyers in proceedings in other
jurisdictions. Likewise, parties should generally be able to use a lawyer with special experience or
expertise.

In general, admission pro hac vice would be available only to lawyers who regularly practice
law and reside outside the jurisdiction, since lawyers who reside in or are employed in the state can
reasonably be expected to seck general admission to the bar if they desire to practice there and
ordinarily should not be permitted to rely on pro hac vice admission as an alternative to general
admission. The rule would permit a court to deny an application if the applicant has engaged in
such frequent appearances as to constitute regular practice in the jurisdiction, since pro hac vice
permission should not be used repetitively as a way to engage in regular practice in a jurisdiction. In
addition to inquiring into the number of appearances by the particular applicant, a court could
inquire into pro hac vice appearances by other lawyers in the same firm and consider whether the firm
as a whole is engaged in regular practice through pro hac vice appearances. The court could also
consider whether the lawyer or the lawyer’s firm has targeted marketing efforts at nonlawyers who
reside in or have offices in the jurisdiction. As exceptions to the general restriction on pro hac vice
appearance of lawyers who establish offices in and reside in the jurisdiction, the rule would allow
appearance of lawyers who have recently established a connection to the state and who are promptly
and diligently pursuing an initial application for general admission to its bar, in-house lawyers
lawfully practicing on behalf of their employers without being admitted, and lawyers residing in the
jurisdiction who rarely appear in court there but are regularly practicing elsewhere.

Under the proposed rule, an eligible out-of-state lawyer desiring to appear as counsel pro hac
vice would be required to file with the court a verified application, with proof of service on all parties
who have appeared in the cause and on the relevant lawyer regulatory authority. Much of the
information in the application is intended to assist the court in determining whether the lawyer has
observed the requirements of professional responsibility in the jurisdictions in which the lawyer
practices.

Additionally, under the proposed rule, the party must be represented by an in-state lawyer
who serves as counsel of record and actively participates in the representation. Throughout the
litigation, local counsel must remain responsible to the client and for the conduct of the proceeding.
This includes advising the client of the lawyer’s professional judgment when it differs from that of





the out-of-state lawyer on contemplated actions. Ordinarily, the interests in protecting the client,
the public and the court will be served where the court ascertains that the lawyer is admitted to
practice elsewhere and has complied with professional obligations, given the ability of the locally-
admitted co-counsel to protect against deficiencies in the out-of-state lawyer’s representation, the
ability of the court to detect any obvious incompetence in the conduct of the case, and the ability of
the court and the jurisdiction’s disciplinary authority to sanction the lawyer for misconduct in the
proceeding.

The proposed rule would provide the jurisdiction’s lawyer regulatory authority an
opportunity to assist the court by objecting to the application or seeking revocation of admission
once granted. Since processing of applications imposes burdens on the agency, as does the potential
responsibility to investigate and act on disciplinary complaints against the applicant, a fee could be
imposed to defray these costs. Under the rule, the court or administrative agency to which the
application for permission to appear pro hac vice was directed would not need to delay action on the
application to await any response by the authority, but could freely reconsider any action in light of
any information provided by or any objection expressed by the regulatory authority. The rule would
assure that the applicant will have notice of and an opportunity to respond to any alleged grounds
that may be relied upon to deny the application. If the propriety of permission turns on contested
issues of fact, an evidentiary hearing would be held.

Although the proposed rule would require a lawyer to seek and obtain permission to appear
pro hac vice in order to appear as counsel before a tribunal in a jurisdiction in which the lawyer was
not admitted to practice, certain work relating to litigation and other dispute resolution proceedings
could be conducted by an out-of-state lawyer without the necessity of obtaining permission to
appear pro hac vice, subject to proposed Rule 5.5(c) of the ABA Mode! Rules of Professional Conduct. For
example, permission to appear pro hac vice would not be required for lawyers who did not appear in
court but who confined their role to giving advice to the in-state lawyer responsible for the matter or
to assisting in the preparation of the case for trial. A lawyer who reasonably expected to be
permitted to appear pro hac vice could conduct activities in contemplation of filing a lawsuit. Lawyers
appearing in a litigation in a jurisdiction in which they are authorized to represent a party could
participate in meetings, discovery or investigative proceedings related to that litigation in a
jurisdiction in which they were not licensed. Participation in private arbitration or other private
dispute resolution proceedings also would be covered by Rule 5.5(c) but not by the pro hac vice rule.

*Staff comment: This version contains amendments suggested by the SBM Probate and Estate Planning
Section. In addition, the SBM bas suggested to the Supreme Conrt that this proposed langnage defining “temporary
practice” be included in MRPC 5.5, already pending before the Supreme Court, to make the two rules consistent on
what constitutes “temporary practice” and “temporary basis.”







