Agenda
Public Policy Committee

Via Zoom Meeting

Meeting starts promptly at 10 a.m.
(Vince Lombardi Rule: “Early is on time. On time is late.”)

Public Policy Committee.............cccoooeviiiiiiiiiin.. Robert ]. Buchanan, Chairperson

A. Opening Statements

(Each member’s “good news,” whether personal, business, or State Bar of Michigan-related.)

B. Reports
1. Approval of March 23, 2020 minutes

2. Public Policy Report

C. Legislation
1. HB 5296 (Hornberger) Family law; marriage and divorce; public disclosure of divorce filings; modify.

Amends 1846 RS 84 (MCL 552.1 - 552.45) by adding sec. 6a.

Status: 02/19/20 Referred to the House Judiciary Committee as Substitute H-1.

Referrals: 01/06/20 Access to Justice Policy Committee; Civil Procedure & Courts Committee;
Family Law Section.

Comments: Access to Justice Policy Committee; Family Law Section.

Comments provided to the January 22 and February 19 meetings of the House Families,
Children & Seniors Committee are included in materials.
Liaison: Judge Cynthia D. Stephens

2. HB 5304 (Filler) Courts; judges; procedure for certain circuit court judges to sit as judges of the court of
claims; establish. Amends secs. 6404, 6410 & 6413 of 1961 PA 236 (MCL 600.6404 et seq.).

Status: 12/19/19 Referred to the House Judiciary Committee.

Referrals: 01/28/20 Civil Procedure & Courts Committee; All Sections.

Comments: Civil Procedure & Courts Committee; Appellate Practice Section; Judicial Section.
Liaison: Mark A. Wisniewski

3. HB 5442 (Elder) Courts; district court; compensation for district court judges; increase. Amends sec. 8202 of
1961 PA 236 (MCL 600.8202).

Status: 02/04/20 Referred to the House Judiciary Committee.

Referrals: 03/01/20 Civil Procedure & Courts Committee; Judicial Section.
Comments: Judicial Section.

Liaison: E. Thomas McCarthy, Jr.

4. HB 5464 (Lightner) Criminal procedure; bail; requirements for the use of a pretrial risk assessment tool by a
court making bail decision; create. Amends 1927 PA 175 (MCL 760.1 - 777.69) by adding sec. 6e to ch. V.

Status: 02/05/20 Referred to the House Judiciary Committee.

Referrals: 02/10/20 Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee; Criminal Law Section.

Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;

Criminal Law Section.
Liaison: Valerie R. Newman



5. SB 0724 (Lucido) Criminal procedure; indigent defense; appointment and compensation of defense attorneys
for indigent defendants during certain stages of criminal cases; require. Amends sec. 11 of 2013 PA 93 (MCL

780.991).
Status:
Referrals:

Comments:

Liaison:

01/16/20 Referred to the Senate Judiciary & Public Safety Committee.

01/21/20 Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee; Criminal Law Section.

Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee;
Criminal Law Section.

Valerie R. Newman

6. SB 0790 (Runestad) Civil procedure; other; video recordings of court proceedings; provide for availability and
review. Amends 1961 PA 236 (MCL 600.101 - 600.9947) by adding sec. 1429.

Status:
Referrals:

Comments:

Liaison:

02/11/20 Referred to the Senate Judiciary & Public Safety Committee.

03/02/20 Civil Procedure & Courts Committee; Criminal Jurisprudence & Practice
Committee; All Sections.

Civil Procedure & Courts Committee; Criminal Jurisprudence & Practice Committee;
Criminal Law Section; Family Law Section.

Mark A. Wisniewski

7. SB 0792 (Barrett) Retirement; judges; contributions to tax-deferred accounts instead of retiree health benefits
for certain employees; provide for, and establish auto enrollment feature for defined contribution plan. Amends
secs. 301 & 604 of 1992 PA 234 (MCL 38.2301 & 38.2604) & adds secs. 509a & 714a.

Status:
Referrals:

Comments:

Liaison:

02/13/20 Referred to the Senate Appropriations Committee.
03/03/20 Civil Procedure & Courts Committee; Judicial Section.
Judicial Section.

Suzanne C. Larsen

D. FY 2020-2021 Budget

1. FY 2020-2021 Budget for the Judiciary as contained in HB 5554 and SB 0802, and the Executive Budget
Recommendation, pages B-45 through B-47.

Status:

Referrals:

Comments:

Liaison:

HB 5554 — Referred to the House Appropriations Committee on 02/26/20.

SB 0802 — Referred to the Senate Appropriations Committee on 02/26/20.
02/11/20 Access to Justice Policy Committee; Civil Procedure & Courts Committee;
Criminal Jurisprudence & Practice Committee.

Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee.

Judge Cynthia D. Stephens

2. FY 2020-2021 Budget for the Michigan Indigent Defense Commission as contained in HB 5554 and SB
0802, and the Executive Budget Recommendation, pages B-55 through B-57.

Status:

Referrals:

Comments:

Liaison:

HB 5554 — Referred to the House Appropriations Committee on 02/26/20.

SB 0802 — Referred to the Senate Appropriations Committee on 02/26/20.
02/11/20 Access to Justice Policy Committee; Civil Procedure & Courts Committee;
Criminal Jurisprudence & Practice Committee.

Access to Justice Policy Committee; Criminal Jurisprudence & Practice Committee.
Kim Warren Eddie



E. Consent Agenda

To support the positions submitted by the Criminal Jurisprudence and Practice Committee on each
of the following items:

Model Criminal Jury Instructions

1. M Crim JI17.37

The Committee proposes an instruction, M Crim JI 17.37, where the prosecutor has charged an offense
found in MCL 750.411t involving the crime of “hazing.” The instruction is entirely new.

2. M Crim JI 35.1a

The Committee proposes an instruction, M Crim JI 35.1a, where the prosecutor has charged an offense
found in MCL 750.540¢ involving the crime of malicious use of a telecommunications service. The
instruction is entirely new.

3. M Crim JI 38.1, 38.4, 38.4a

The Committee proposes instructions M Crim JI 38.1, 38.4, and 38.4a where the prosecutor has charged an
offense found in MCL 750.543f or 750.543m, which involve committing an act of terrorism, making a
terrorist threat, or making a false report of terrorism. The instructions are entirely new.




Minutes
Public Policy Committee
March 23, 2020

Committee Members: Robert J. Buchanan, Joseph J. Baumann, Judge Shauna L. Dunnings, Kim
Warren Eddie, Suzanne C. Larsen, Valerie R. Newman, Thomas G. Sinas, Hon. Cynthia D. Stephens
SBM Staff: Peter Cunningham, Elizabeth Goebel, Kathryn Hennessey, Carrie Sharlow

A. Opening Statements

B. Reports
1. Approval of January 24, 2020 minutes

The minutes were unanimously approved.

C. Court Rules

1. ADM File No. 2002-37: Proposed Amendments of E-Filing Rules

The proposed amendments of MCR 1.109, 2.002, 2.302, 2.3006, 2.315, 2.603, 3.222, 3.618, 4.201, and
8.119 are the latest proposed revisions as part of the design and implementation of the statewide
electronic-filing system.

The following entities offered comments: Access to Justice Policy Committee; Civil Procedure &
Courts Committee; Criminal Jurisprudence & Practice Committee; and Family Law Section.

The committee voted unanimously to support the Court’s continued effort to implement a
statewide e-filing system. Because the proposed e-filing amendments are nuanced and
practice specific, the committee voted to authorize individual committees and sections to
submit their position reports to the Court.

2. ADM File No. 2019-13: Proposed Amendments of MCR 7.118

This proposal, suggested by the Prisons and Corrections Section of the State Bar of Michigan, would
require counsel to be appointed to an indigent prisoner when an application for leave to appeal a
grant of parole is filed by the prosecutor or victim. The right to counsel also would be included on
the notice to be provided the prisoner.

The following entities offered comments: Access to Justice Policy Committee; Criminal
Jurisprudence & Practice Committee; Appellate Practice Section; and Prisons & Corrections Section.
The committee voted unanimously to support the proposed amendment to MCR 7.118 with
an amendment to also include a process for the appointment of counsel for victims who
initiate an appeal when the prosecutor does not pursue an appeal.



To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: HB 5296 — Public Disclosure of Divorce Filings
Background

HB 5296 would delay making complaints for divorce publicly available until the defendant has been
served or otherwise notified of the complaint. Currently, when a person files for divorce, the complaint
is immediately available to the public, including online for those courts that have implemented
electronic filing. This practice allows attorneys to review the list of publicly posted divorce complaints
and contact defendants and offer to provide legal services before defendants are even aware that their
spouse has filed for divorce, a marketing practice sometimes colloquially described as trolling.

This attorney contact can potentially create vulnerabilities for the plaintiff, particularly if that party is
a survivor of domestic abuse. The Michigan Poverty Law Program stated in in January 21, 2020 letter
to the House Families, Children & Seniors Committee that “the time when a survivor leaves the
abuser, including filing a divorce complaint which signals the end of the relationship, can be a
dangerous time.” HB 5296 amends MCL 552.1-552.45 by adding Section 6a to prohibit a complaint
for divorce filed with the court from being made available to the public until the proof of service has
been filed with the court.

In 2010, the Representative Assembly (RA) considered similar issues to those presented by HB 5296.
From 2008-2010, the Family Law Section Council was deeply involved in efforts to address and limit
the practice of attorneys making unsolicited offers of legal services to potential family law clients. The
Council’s efforts culminated in a resolution to the RA that presented two options for curtailing
attorney trolling in divorce cases: (1) a change to the Michigan Rules of Professional Conduct (MRPC)
or (2) a change to the Michigan Court Rules (MCR). The specific language of their proposal read as
follows:

In any matter involving a family law case in a Michigan Trial Court, a lawyer may not
initiate contact or solicit a party for the purposes of establishing a client-lawyer
relationship, where the party and lawyer had no pre-existing relationship, until the first
to occur of the following: service of process upon the party or fourteen (14) days has
expired from the date of filing of the particular case.



The RA passed the resolution on March 27, 2010. The Michigan Supreme Court ultimately declined
to adopt the RA’s recommendations. Importantly, the Family L.aw Section’s proposal addressed the
conduct through regulation of attorney conduct, whereas HB 5296 addresses the conduct through
statutory regulation of court processes.

Keller Considerations

The Access to Justice Policy (AT] Policy) Committee determined that the bill was Ke/er-permissible
because it affects the functioning of the courts “by limiting public access to divorce pleadings that
may contain personal information about individuals and children.”

Although the bill would modify the operational functions of the court, this change does not appear to
either improve or diminish the functioning of the courts. The bill may, however, impact the availability
of legal services to society, as survivors of domestic violence may feel more comfortable filing for
divorce, knowing that they have control over when to serve the defendant and that he or she will not
receive eatly notice of the action by an attorney soliciting business. Alternatively, it could be (and has
been) argued that the type of trolling addressed by the bill expands consumer knowledge of and access
to lawyer resources.

Unlike the proposal approved by the RA, HB 5296 does not regulate attorney behavior, rather defines
court process with no impact on the function of the court.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g » ® Regulation and discipline of attorneys e  Improvement in functioning of the courts
< ®» i o SLAIS ] ]

> ® Ethics V' Availability of legal services to society

g g e Lawyer competency

S5 ¢ Integrity of the Legal Profession

- §_ e Regulation of attorney trust accounts

Staff Recommendation
The conduct at which the bill is aimed is Keller permissible, although the way in which the bill
addresses the conduct makes the Ke/ler case more attenuated.

HB 5296
Page 2
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MICHIGAN LEGISLATURE(www.legislature.mi.gov)
Printed on Thursday, April 9, 2020
Michigan Compiled Laws Complete Through PA 84 of 2020

House Bill 5296 (2019) [ rss?
Friendly Link: http://legislature.mi.gov/doc.aspx?2019-HB-5296

Sponsor
Pamela Hornberger (district 32)
(click name to see bills sponsored by that person)

Categories
Family law: marriage and divorce; Records: divorce;

Family law; marriage and divorce; public disclosure of divorce filings; modify. Amends 1846 RS 84 (MCL 552.1 - 552.45) by
adding sec. 6a.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

House Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the House
As Passed by the House is the bill, as introduced, that includes any adopted House amendments.

As Passed by the Senate
As Passed by the Senate is the bill, as received from the House, that includes any adopted Senate
amendments.

House Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis
House Fiscal Agency Analysis
Summary As Introduced (1/21/2020)
This document analyzes: HB5296
Summary of Proposed H-1 Substitute (2/18/2020)
This document analyzes: HB5296

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

12/11/2019HJ 114 Pg. 2085introduced by Representative Pamela Hornberger
12/11/2019H] 114 Pg. 2085read a first time

12/11/2019HJ 114 Pg. 2085 referred to Committee on Families, Children, and Seniors
12/19/2019HJ 115 Pg. 2097 bill electronically reproduced 12/19/2019

2/19/2020 HJ 18 Pg. 281 referred to Committee on Judiciary, with substitute (H-1)

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.

4/9/2020, 8:30 AM






HB5296 - Summary of Proposed H-1 Substitute (2/18/2020) https://www.legislature.mi.gov/documents/2019-2020/billanalysis/House...

PUBLIC DISCLOSURE OF DIVORCE FILINGS
House Bill 5296 (proposed substitute H-1)
Sponsor: Rep. Pamela Hornberger

Committee: Families, Children and Seniors
Complete to 2-18-20

SUMMARY:

House Bill 5296 would amend Chapter 84 (Of Divorce) of the Revised Statutes of 1846 by adding section 6a to prohibit a
complaint for divorce filed with the court from being made available to the public until the proof of service has been filed with the
court. The prohibition would be effective beginning January 1, 2021.

Proposed MCL 552.46a
FISCAL IMPACT:
House Bill 5296 would have no fiscal impact on the state or on local units of government.
Legislative Analyst: E. Best

Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their deliberations, and does not constitute an official statement
of legislative intent.

1of1 4/9/2020, 8:31 AM



ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
HB 5296

Support with Amendment

Explanation

The committee voted to support the bill with an amendment. The bill would be beneficial to domestic
violence survivors filing divorce cases because it would provide survivors with a period of time to
safety-plan before the defendant is served and learns about the action. The bill’s requirement that the
complaint is not available “until the proof of service is filed with court” prevents a defendant from
learning about the case from an attorney who reviews the court website or files and contacts the
defendant before the defendant is served with the pleadings.

However, the committee recommends the bill be amended to clarify that the term “the public” means
anyone who is not party to the action, including attorneys who are not on record as representing a
party to the action.

Position Vote:

Voted for position: 19

Voted against position: 0
Abstained from vote: 1

Did not vote (due to absence): 7

Keller Permissibility:

The committee agreed that the bill is Ke/ler-permissible because it addresses the improvement of the
functioning of the court by limiting public access to divorce pleadings that may contain personal
information about individuals and children.

Contact Persons:
Lorray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@wavnecounty.com

Position Adopted: February 25, 2020 1
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FAMILY LAW SECTION

Public Policy Position
HB 5296

Support with Recommended Amendments

Explanation
The Family Law Section supports the concept of the bill, but has concerns about the approach taken

in the bill. Council would support this bill, or an alternative bill, stating as follows:

LIMITS ON ATTORNEY SOLICITATION IN FAMILY LAW MATTERS
REQUESTING EX-PARTE RELIEF

A lawyer shall not directly or indirectly, individually or by their agent or anyone working on
their behalf, solicit a person with whom the lawyer has no family or prior professional
relationship, who is named as a Defendant and/or Respondent in a family law matter with a
circuit court case code of DC (Custody), DM (Divorce, with minor children), DO (Divorce,
no children), DP (Paternity), DS (Other Support), or DZ (Other Domestic Relations
Matters), or PP (Personal Protection Matter) seeking to provide a service to the Defendant
and/or Respondent for a fee or other remuneration where the Complaint or Petition filed in
that matter seeks ExParte Relief, unless and until 21 days have elapsed from the filing of
such case, or after service of the Complaint or Petition seeking Ex-Parte Relief in such case,
whichever is less. Term “solicit” does not include letters addressed or advertising distributed
by a lawyer generally to persons not known to need legal services of the kind provided by
the lawyer in a particular matter, but are so situated that they might in general find such
services useful.

The Section believes that plaintiffs in divorce and domestic cases often have a need to enter Ex Parte
Otders for various reasons, including but not limited to, domestic violence, financial abuse, and other
forms of conduct the plaintiff seeks to be prohibited through an ex parte order. By allowing
unregulated solicitation of legal services to defendants, thus alerting them to the legal action before
service of process and before an ex parte order may be granted, the solicitation can have the effect of
causing the very conduct plaintiff sought to deter by the proposed ex parte order. By requiring
attorneys soliciting their services to wait 21 days where an ex parte order has been requested before
contacting defendant, this would allow time for plaintiff to obtain ex parte orders and provide plaintiff
the protection they need, while still allowing defendant his/her due process, and without curbing the
attorney's commercial free speech.

Position Vote:

Voted For position: 18
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 3

Position Adopted: February 18, 2020 1



FAMILY LAW SECTION

Contact Person: James Chryssikos
Email: jwc@chryssikoslaw.com

Position Adopted: February 18, 2020
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February 18, 2020
Michigan House of Representatives

Families, Children and seniors Committee
Hon. Kathy Crawford, Chair

Hon. Daire Rendon, Majority Vice Chair

Hon. Diana Farrington

Hon. Michele Hoitenga

Hon. Douglas Wozniak

Hon. LaTanya Garrett, Minority Vice Chair
Hon. Frank Liberati

Hon. Brenda Carter

Hon. Cynthia Johnson

Re: State Bar of Michigan Family Law Council support of the underlying purpose
of House Bill 5296 and Council’s proposed amendment.

Hearing date: Wednesday, February 19, 2020 @ 9:00 a.m.

House Office Building Room 308, Lansing Michigan

Dear Chairwoman Crawford, Vice Chairwoman Rendon, Minority Chairwoman
Garrett, and Representatives Farrington, Hoitenga, Wozniak, Liberati, Carter and
Johnson,

I am writing on behalf of the State Bar of Michigan Family Law Section
Council. The Family Law Council has long supported efforts to put reasonable
limits on attorney solicitation of Defendants in family law cases, and applauds
Rep. Pamela Hornberger and this Committee for taking on this problem with
House Bill No. 5296. While several attempts over the last 10 years to enact
protective rules to govern such conduct have been attempted as either a
modification of the Michigan Rules of Professional Conduct or legislation, they
were not successful. But that does not mean that it is impossible to craft a rule that
passes constitutional muster, while reasonably addressing unreasonable solicitation
of legal services in family law matters.

This legislature has for years, crafted laws to protect Michigan’s citizens,
and particularly so when they are experiencing one of the most difficult, vulnerable
times of their lives. There are numerous examples throughout Michigan’s statutes,
but one, while not dealing with family law matters, is directly on point in terms of
putting reasonable limits on solicitation.



" Testimony from February 19, 2020 House Families, Children & Seniors Committee

In the weeks immediately foliowing an automobile accident, the injured
party is in a vulnerable position. While they may require legal assistance, they
should not be unreasonably pursued by lawyers seeking their business. This
legislative body decided there needed to be limits. In what many call the
“ambulance-chaser” statute, in 2013, this legislative body passed and the Governor
signed legislation to do just that. Effective January 1, 2014, MCL 750.410b of
Michigan’s Penal Code prohibits a person’s intentional contact with a person they
know has sustained a personal injury as a direct result of a motor vehicle accident,
or an immediate family member of that individual, with a direct solicitation to
provide a service until the expiration of 30 days after the date of that motor vehicle
accident. The exception being if the accident victim or their immediate family
members acting on their behalf, request such contact, or the contact is by a person
acting on behalf of an insurance company attempting to adjust a claim.

A first violation for such solicitation, can result in a fine of not more than
$30,000. A second or subsequent violation, can result in imprisonment for not
more than 1 year or a fine of not more than $60,000, or both, in addition to the cost
of prosecution. This is established Michigan law, and has been for over 6 years
now.

While the State Bar of Michigan Family Law Council is supportive of the
intent of House Bill No. 5296, there is concern that it may have some of the same
constitutional defects that prevented prior attempts to limit solicitation from being
enacted. In order to try to better meet the United States Supreme Court’s three-part
test outlined in Central Hudson Gas and Elec Corp v Public Serv Comm of NY,
477 US 557 (1988), the Family Law Councili crafied the following proposed
language that may better stand the constitutional challenges that are sure to be
made.

On Monday February 17, 2020, the State Bar of Michigan Family Law
Council voted 18-0 (3 members not voting) to present the following proposal to
this committee in order to provide reasonable limits on solicitation in family law
matters:

LIMITS ON ATTORNEY SOLICITATION IN FAMILY LAW MATTERS
REQUESTING EX-PARTE RELIEF

A lawyer shall not directly or indirectly, individually or by their agent or
anyone working on their behalf, solicit a person with whom the lawyer has no
family or prior professional relationship, who is named as a Defendant and/or
Respondent in a family law matter with a circuit court case code of DC

Carlo J. Martina, P.C.
2
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(Custody), DM (Divorce, with minor children), DO (Divorce, no children), DP
(Paternity), DS (Other Support), or DZ (Other Domestic Relations Matters),
or PP (Personal Protection Matter) seeking to provide a service to the
Defendant and/or Respondent for a fee or other remuneration where the
Complaint or Petition filed in that matter seeks ExParte Relief, unless and
until 21 days have elapsed from the filing of such case, or after service of the
Complaint or Petition seeking Ex-Parte Relief in such case, whichever is less.

The term “solicit” does not include letters addressed or advertising
distributed by a lawyer generally to persons not known to need legal services
of the kind provided by the lawyer in a particular matter, but are so situated
that they might in general find such services useful.

It is the decided hope of the Family Law Council that the aforesaid proposed
language may better address the constitutional challenges that have faced prior
attempts at putting reasonable limits on solicitation at this most difficult time of a
person life, while still being within the parameters of the US Supreme Court’s 3
prong analysis in the Central Hudson Gas case.

1. Does the proposed regulation protect a substantial interest?

a. The proposal doesn’t apply to every family law case filed, because it’s
not just any family law matter that requires specific limits on
solicitation. It seeks to protect a Plaintiff/Petitioner in a family law
case from harm at a particularly vulnerable time. For that reason, it’s
directed at family law cases that are filed where an ExParte Order is
being sought.

Getting an ExParte Order under Michigan Court Rule 3.207 is not
easy. It’s typically done at the very outset of the family law case,
contemporaneous with the case filing. There have to be specific facts
set forth in an affidavit or verified pleading that irreparable injury,
loss, or damage will result from the delay required to give notice to
the Defendant that a Court Order is being sought, or that Defendant’s
notice of the Plaintiff seeking that relief will itself precipitate the
adverse action sought to be avoided before an order can be issued.

For example, the Plaintiff is justly fearful that the Defendant may take
off with the children, cause physical harm to them personally or to
their children or the marital property, cancel health or auto insurance,
transfer assets to third parties to prevent the Court from reaching them
for division between the parties, etc.

Carlo J. Martina, P.C.
3
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Once the Court has a chance to review the request for ExParte relief,
if the Court believes that the allegations have merit, an ExParte Order
can be entered by the Court restraining certain types of conduct,
without notice to the Defendant/Respondent. This is because the
Michigan Supreme Court, in adopting this Court Rule over 25 years
ago, recognized that there is a substantial interest in preserving the
status quo because irreparable injury, before the parties can even get
to court, is not a desired outcome. Further, that while due process
must be followed in every other instance of seeking entry of an Order,
if giving the other side notice will precipitate the very adverse action
sought to be prevented, the court has the discretion to enter an ExParte
Order without notice to the other side, and restrain harmful conduct.
But again, this can happen only if certain things exist.

i. The Petition must allege the facts under oath,

ii. Not just any general statements, but specific facts indicating
that irreparable injury, loss or damage will result in delay of
entry, or...and most important here...

iii. That notice itself will precipitate adverse action before the order
can be issues.

The State Bar of Michigan Family Law Council’s proposal is
designed to protect substantial interests of those filing a family law
case.

2. The regulation must directly and materially advance that interest.

a. Implicitly, MCR 3.207 recognizes that if a Defendant is tipped off that
a Plaintiff has sought an ExParte Order to prevent Defendant from
causing irreparable injury, loss or damage, giving the Defendant
notice that protection from such harm is being sought may trigger
them doing that harmful action BEFORE the Court order is entered
and the Defendant served with it. To prevent this foreseeable problem,
it’s prudent to protect the legal process and implement reasonable
steps to prevent notice to the Defendant prematurely, so that the Court
has time to enter an appropriate ExParte Order and the Defendant be
served with it.

b. Of course, the Court Rule allows for due process immediately
thereafter. In fact, the Court Rule requires that a detailed “Notice” be
included in the ExParte Order informing the Defendant of their right

Carlo J. Martina, P.C.
4
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to object to the order, and directions of when and how to effectuate
their objections being heard by the Court or the issue resolved by the
friend of the court. The problem is, while under MCR 3.207 (B)(3)
the ExParte Order is technically in effect upon entry, it is only
enforceable upon service. Council’s proposal is directly related to
the substantial interests sought by both the Plaintiff and the Court, and
permitted under Michigan’s Court Rules; specifically, to prevent
notice that may precipitate irreparable injury, loss or damage.

Even if the requisite elements of the Court Rule for an ExParte Order
are met, thus satisfying the substantial interests of preventing
irreparable harm under prong 1 of the Central Hudson Gas case, that
substantial interest is undermined if a lawyer, trolling the court’s
records to solicit business, tips off the Defendant that an ExParte
Order is being sought before its entry and a reasonable time for it to
be served on the Defendant. This solicitation undermines the very
purpose of a valid ExParte Court Order, entered after the Court has
reviewed the Plaintiff’s sworn-to factual allegations, and concluded
that the Defendant must be restrained from certain conduct by its
ExParte Order.

3. The regulation, in this case briefly delaying an attorney’s right to solicit
Defendants in a family law case when a ExParte Order is sought to

prevent irreparable harm, must be narrowly drawn to meet the
substantial interest.

a. This is where many prior attempts to put reasonable limits on attorney
solicitation in family law cases, fail. They are drag net rules, sweeping
every type of family law case in, even though many do not involve
allegations of impending irreparable harm.

b. The proposal Council has submitted, narrowly restricts itself to family
law cases where the risk of irreparable harm has been alleged. and an
ExParte Order sought.

c. Additionally, the proposed legislation makes clear that this limitation
on solicitation will not continue indefinitely...something that prior
opponents of such legislation have alleged can happen not only by a
meritorious litigant, but someone using the rule to game the
system...and it also makes clear what is is not intended to do:

Carlo J. Martina, P.C.
5
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i. It does not prevent a lawyer’s protected commercial speech or

prevent them from providing legal information given generally.

ii. It will not result in penalties if a lawyer inadvertently sends
legal information to the public generally and it gets into the
hands of a Defendant in a family law case, so long as the
lawyers actions were not directed at a specific Defendant. It’s
specifically designed to limit solicitation to where the lawyer
seeking a fee or other remuneration in a family law matter
involving a request for an ExParte Order, tries to solicit a
prospective new client.

iii. It also addresses arguments that pose the ethical dilemma: what
if a lawyer already has a prior professional relationship with the
Defendant, or the Defendant is a member of the lawyers own
family. This proposed rule exempts solicitation if there is a
prior attorney-client relationship, or involves a member of the
lawyer’s own family.

iv. Lastly, it can’t be gamed, or go on forever. Once filed, the
petitioner has a reasonable period of time...21 days... to get it
served. Beyond that limited time period, a lawyer can solicit a
Defendant in a family law matter for a fee or other
remuneration.

Accordingly, the State Bar of Michigan Family Law Council supports this
Committee’s addressing harmful solicitation of family law clients, suggests the
proposed statutory language stated above, and is interested in working with this
Committee’s members, as well as the sponsor of this legislation, in whatever way
necessary to ensure that eventually, and hopefully soon, Michigan’s legislature
gives Plaintiff’s in family law cases where ExParte relief is sought to prevent
irreparable harm, a chance to get the protection the court has found that they
deserve.

Carlo J. Martina is a former Chair of the State Bar of Michigan Family Law
Council, former President of the Wayne County Family Law Bar Association,
former President of the Collaborative Practice Institute of Michigan, has served on
various State Court Administrative Office committees, written and lectured on
various family law topics for the Institute for Continuing Legal Education over the
years, and testified before the Michigan Supreme Court on attorney ethics.

Carlo J. Martina, P.C.
6
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STATE BAR OF MICHIGAN FAMILY LAW COUNCIL PROPOSAL
LIMITS ON ATTORNEY SOLICITATION IN FAMILY LAW MATTERS
REQUESTING EX-PARTE RELIEF

A lawyer shall not directly or indirectly, individually or by their agent or
anyone working on their behalf, solicit a person with whom the lawyer has no
family or prior professional relationship, who is named as a Defendant and/or
Respondent in a family law matter with a circuit court case code of DC
(Custody), DM (Divorce, with minor children), DO (Divorce, no children), DP
(Paternity), DS (Other Support), or DZ (Other Domestic Relations Matters),
or PP (Personal Protection Matter) seeking to provide a service to the
Defendant and/or Respondent for a fee or other remuneration where the
Complaint or Petition filed in that matter seeks ExParte Relief, unless and
until 21 days have elapsed from the filing of such case, or after service of the

Complaint or Petition seeking Ex-Parte Relief in such case, whichever is less.

The term “solicit” does not include letters addressed or advertising
distributed by a lawyer generally to persons not known to need legal services
of the kind provided by the lawyer in a particular matter, but are so situated

that they might in general find such services useful.
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To: lean Doss

From: Rebecca Shiemke
Re: HB 5296

Date: January 21, 2020

On behalf of the family law task force of Michigan Poverty Law Program, | support

HB 5296, but suggest possible amendments to fully effectuate its intent. The time when a
survivor leaves the abuser, including filing a divorce complaint which signals the end of the
relationship, can be a dangerous time. The bill would be helpful to domestic violence survivors
filing divorce cases because it would provide survivors with a period of time to safety-plan
before the defendant is served and learns about the action. Otherwise, the defendant could
learn about the case from an attorney who reviewed the court website or filing and contacted
the defendant even before the defendant was served with the pleadings.

The issues to consider include:

Expand the actions to which the bill applies.
¢ Right now, the bill is limited to filings of divorce complaints. Consider expanding it to all
domestic relations actions as delineated in MCR 3.201{A), which includes separate
maintenance, annulment, paternity, support and child custody.

Whether it should alsc apply to Personal Protection Order (PPO) filings.

* PPOs are governed by separate court rules, MCR 3.700 et seq. There is a rule in place
now that prohibits courts from posting on a public website any information in a PPO
action that would lead to identifying information about the petitioner. However, there
may be reasons to include PPO actions in this bill since many survivors file PPOs at or
near the same time as filing a divorce action. Consider whether limiting access to PPO
files would also help survivors, or whether it’s unlikely that PPOs would be linked to
divorce actions.

Clarify the meaning of “made available to the public.”
* The bill should specifically indicate that the prohibition applies to availability through a
court’s public websites as well as its paper files.
e It should also be clear that “public” includes attorneys. That may be the case, but it was
a question.
e There may need to be a limited exception to disclosure of filings when an attorney is
asking the court whether or not the other party has already filed an action, since two

actions involving the same parties cannot be filed.
1of2

Michigan Poverty Law Program
15 5. Washington Straet, Suite 202, Ypsilanti, Ml 48197
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Clarify date of service on defendant.

* The bill provides a compliant is not available “until the defendant has been served with
or received notice of that complaint.” It's not clear how that fact will be known to the

court or the public. Rather, the bill could read that the compliant is not available “until
a proof of service is filed with the court.”

2of2
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HB 5296 — Divorce Filings
Written Testimony on Behalf of Michigan Poverty Law Program
February 20, 2020

| am Rebecca Shiemke, the family law attorney-specialist with the
Michigan Poverty Law Program. Michigan Poverty Law Program (MPLP)
provides advocacy, legal support and training to poverty law advocates
statewide, including attorneys who provide free legal assistance to indigent
Michigan families and individuals in a host of legal issues. In that capacity, |
have consulted or co-counseled on hundreds of family law matters, with a priority
on assistance to survivors of domestic violence. | have personally represented
hundreds of survivors in court proceedings over the past 20 years. On behalf of
MPLP, | ask that you support the draft 2 substitute for House Bill 5296.

The bill provides that “a complaint for divorce filed with the court shall not
be made available to the public until the proof of service has been filed with the
court.” It is designed to prevent third parties from accessing new divorce filings
in order to provide defendants with advance notice of the action, including any
protective orders, before proper service. It maintains control of the process with
the plaintiff, including control over when and how the defendant is served.

This bill will protect survivors of domestic violence by providing them with
an opportunity to develop a safety plan and serve protective orders along with
the divorce complaint before the defendant learns of the filing through other

means. Often the most dangerous time for survivors is when they leave the

Michigan Poverty Law Program
15 5. Washington Street, Suite 202, Ypsi'anti, M| 48197

Phone 734.998.6100 | Fax 734.998.9125 LTATe pAn MSBF

mplp.org FOUNDATION
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relationship because it is the time that the abuser loses control; and power and
control over an intimate partner is the primary aim of the abuser. Filing a divorce
is a clear message to the abuser that the survivor intends to leave the
relationship and doing so puts the victim at risk of retaliation, manipulation and
further violence. Even in situations where past abuse has been emotional, the
filing for divorce may be the tipping point and cause a violent response.
Specifically, in a divorce action the abuser could hide marital and other financial
assets from the survivor during the time the abuser learns of the filing and is
properly served.

Additionally, not all risks are foreseeable. While many attorneys who
represent survivors do assess the risk an abuser poses and develop a practical
plan to keep their client safe, not all survivors disclose the abuse to their
attorneys, or are represented by aftorneys. The abuser may have threatened to
hurt the survivor if the survivor tells others about the abuse. The survivor may
not identify as a “victim” of abuse. Or, the attorney may have dissuaded the
survivor from disclosing to reduce the conflict in the case. If attorneys are not
aware the client is a survivor, they are unable to plan for the client’s safety prior
to filing. A violent or harmful response by an abusive spouse cannot always be
prevented by good lawyering.

Thus, a brief window of time to arrange service in a safe matter, such as
that provided by HB 5296, is reasonable given the serious potential risks involved
Rebecca Shiemke

Michigan Poverty Law Program
rshiemke@mplp.org
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Hi Kathy:

An overwhelming number of highly ethical and respected attorneys are appalled at Family-Law-
Ambulance-Chasing which has gone on unchecked, and unregulated for years.

Long and the short of the issue is: A very small number of bottom feeding lawyers, haunt the county
clerks office, obtain daily access to new divorce filings, and generate unasked for solicitations, before
the other party even knows a divorce case has been filed; they routinely spark fear and anxiety in the
recipients, and tout their family law background, and inferring if not outright claiming that bad, bad
things will happen if they don’t immediately hire a lawyer.

The noise generated by these half a dozen or so “trollers’ is far disproportionate to their standing or
status in the legal community. The claims of “constitutional violations” are Fake News, and Fake
claims. There are tons of areas in our legal system where there are restrictions on public access to
files, or restrictions upon attorney solicitations. Example: (a) all adoption files (b) all juvenile files (c)
certain Domestic Violence filings (d) personal injury solicitations (e) airline disaster solicitations, and
the list goes on an on...

Kathy is on the committee locking at the statute, and { wanted to let her know that as a family law
attorney of 46 years, as a solid Republican, and as a competent professional 35% or more of us
solidly support this bill. Within the family law attorney there is broad, bipartisan, support for this bill,
and the only internal discussions regard what is the best way to fix this question.

There are a number of our cases where we can petition the Court for immediate issuance of a
temporary restraining order, preventing the kidnaping of children, or emptying of bank accounts, or
changing beneficiary designations, or running up debt... these restraining orders are not effective
until served upon the other party... which means that these solicitations can tip off the defendant
before they are served with the restraining orders.

Because these “temporary” orders are, by and large, even handed and apply to both parties, and just
preserve the “status quo” it is my professional experience that 95% of the initial orders remain in
place throughout the case. Solicitation prior to the defendants even being served is the evil to be
avoided.

| am out of the Country on Monday for 14 days, but | did want to personally reach out to Kathy on this
critical issues.

These bottom feeders successfully evaded a Court Rule change a number of years ago, and they
are just as frenzied at the attempt to use the Legislative route. (Which is the best “fix" for the issue,

anyway..)
Thanks

JIM

James ). Harrington, 111
HARRINGTON LAW, PLC

42400 Grand River Ave., Suite 204
Novi, M1 48375

(248) 347-9620 / fx (248) 347-9634
ih@ijharri law
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MERRILL GORDON, P.C.
31275 Northwestern Highway = Suite 145
Farmington Hills, Michigan 48334-2531

www.merrillgordon.com
(248) 626-3000 » Fax (248) 932-5201
E-Mail: mgordon@merrillgordon.com

MERRILL GORDON Of Counsel
Richard Bloom
Kenneth Bloom
February 10, 2020
VIA EMAIL ONLY

kathycrawford@house.mi.gov
dairerendon{@house.mi.gov
laTonyagarrett@house.mi.gov
dianafarrington@house.mi.gov
douglaswozniak{@house.mi.gov
frankliberati@house.mi.gov

brendacarter@house.mi.gov

hoitenga@house.mi.gov

cynthiajohnson@house.mi.gov

Re:  House Bill 5296
Hearing date: Wednesday, February 12, 2020 @ 9:00 A.M.
House Office Building Room 308, Lansing Michigan
Opposition to House Bill 5296

Dear Chairman Crawford, Majority Vice Chairman Rendon, Minority Vice Chairman Garrett and
Representatives Farrington, Woznmiak, Liberatia, Carter, Hoitenga and Johnson:

I write to you in opposition to House Bill 5296 and request that you vote no on House Bill
5296 in committee.

1 am a practicing family law attorney and as part of my practice, I often contact Defendants
shortly after a Complaint for Divorce has been filed, and many of those I contact, whether or not they
become clients of mine, thank me for providing them with notice and allowing them to prepare for
divorce proccedings in an orderly and thoughtful manner.

This Bill, imposing in a sealing Court records, is yet another attempt to curtail the ability of
individuals to be informed as to the existence of legal proceedings. This matter was previously
brought before the Michigan Supreme Court in 2012 and before the Michigan Senate in 2014 and
2015, proposing the same substantive effect in Senate Bill 351, prior to that in S.B. 981. The matter
before the Michigan Supreme Court and before the Senate, sought to impose, what I believe, is an
unconstitutional waiting period, between the time that a case is filed and the time that individual
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Chairman Crawford, Majority Vice Chairman Rendon,
Minority Vice Chairman Garrett and

Representatives Farrington, Woznmiak,

Liberatia and Johnson

February 10, 2020

Page 2

litigants can be contacted by attorneys. This legislation, House Bill 5296, seeks to impose the very
same type of unconstitutional prohibition on commercial free speech and on contact under the guise

of sealing these records initially, rather than allowing them to become matters of public record. There
has been no substantiation for this legislation, which itself, like Senate Bill 351 in 2015, and 8.B. 981
in 2014 prior to that sought to accomplish the very same unconstitutional goal. There is no
quantifiable identifiable problem.

Justice Young in his April 5, 2012 letter to the State Bar of Michigan, in rejecting the same
type of probation stated:

To protect against potential [constitutional] challenges that might be raised if the Court
adopts the proposed amendment, the Court invites the bar [State Bar of Michigan] to conduct such a
study to gather empirical evidence to support the proposed amendment (see attached April 5, 2012
letter from Chief Justice Yung to Janet Welch Executive Director of the State Bar of Michigan)

The State Bar never conducted such a study and again failed to present any empirical evidence
and no such evidence was submitted to this committee.

1 have enclosed for your review, my letter previously sent to the committee members of the
Senate Committee as well as the House Committee concerning Senate Bill 351, in addition, the Order
of the Supreme Court of Michigan penned by Justice Robert Young Jr. dated April 5, 2012, indicating
that it was the Court’s position that such restriction was unconstitutional.

In addition to the foregoing, I submit for your consideration, a letter previously penned by Mr.
John Allen, a practitioner with the Varnum Law Firm at the time, which is addressed to then Senator
Schuitmaker, outlining the unconstitutionality of the previous Bill submitted as Senate Bill 981,
seeking to impose the same restriction as is included in Housc Bill 5296.

For the reason stated in the documents provided, it is my belief that the restriction sought to
be imposed at this time is unconstitutional and undue interference with commercial free speech, and
such would likely be challenged in Federal Court as that type of restriction and not be able to be
upheld, nor past constitutional muster.

For the foregoing reasons, it is my belief that this matter should not be passed out of
committee, and eventually sent to the full house for a vote as there is improper substantiation for an
imposition on what is an *‘end run” around a matter previously put before the Senate and the Supreme
Court on at least three different occasions and as indicated by former Chief Justice Young in 2012,
such was not appropriately substantiated so as to allow a rule to be implemented by the Supreme
Court.
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The Supreme Court went on to say that should the Michigan Bar engage in a study to seek
substantiation for the imposition of such restriction on viable commercial free speech, the Court
would reconsider its determination. The State Bar of Michigan has failed to engage in such a study,
nor present any evidence to the Supreme Coutt, nor to this body for a substantiation of such imposition
of an improper restriction on Commercial Free Speech.

Thank you for your consideration and your anticipated no vote.

Very truly yours,

Merrill Gordon

MG/mmh

cc: Stephanie Johnson (stephanie@kjlmteam.com)
Elizabeth Bransdorfer (ebransdorfer@micameyers.com)
K.C. Steckelberg (kes@michiganprosecutor.org)
Mari Manoogian (marimanoogian@house.mi.gov)

Senatchill351.11
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HOUSE BILL NO. 5296

December 11, 2019, Introduced by Rep. Hornberger and referred to the Committee on Families,
Children, and Seniors.

A bill to amend 1846 RS 84, entitled
"Of divorce,"
(MCL 552.1 to 552.45) by adding section 6a.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 6a. Beginning January 1, 2021, a complaint for divorce
filed with the court shall not be made available to the public

until the defendant has been served with or received notice of that

B W N

complaint.
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Michigan Supreme Court

ROBERT P. YOUNG, JR. MICHIGAN HALL OF JUSTICE
CHIEF JUSTICE 925 WEST OTTAWA STREET
LANSING, MICHIGAN 48912
313-972-3250

April 5, 2012

Janet K. Welch
Executive Director

State Bar of Michigan
306 Townsend Street
Michael Franck Building
Lansing, M! 48933-2012

RE: ADM File No. 2010-22
Dear Janet:

After the administrative public hearing held March 28, 2012, the Supreme Court
considered the proposal that was submitted by the State Bar of Michigan's
Representative Assembly in Administrative File No. 2010-22. As you are aware, the
United States Supreme Court has held that although attorneys have a right to send
truthful and nondeceptive communications to potential clients (under Shapero v Ky Bar
Ass’n, 486 US 466 [1988)), a state may restrict that right under Florida v Went For I,
516 US 618 {19895), if the reguiation meets the three-part test outlined in Central
Hudson Gas & Elec Corp v Public Serv Comm of NY, 447 US 557 (1988). The
Supreme Court's description of the test in Went for It states:

First, the government must assert a substantial interest in support of its
regulation; second the government must demonstrate that the restriction
on commercial speech directly and materially advances that interest; and
third, the regulation must be narrowly drawn.

In applying this test, the United States Supreme Court discussed the second prong at
length. In Went for It, the Court held that the findings of an extensive study conducted
by the Florida state bar, which included both statistical and anecdotal data, were
sufficient to satisfy the second prong of the Ceniral Hudson test. The Court
distinguished the facts in Went for It from the facts of another solicitation case
(Edenfield v Fane, 507 US 761 [1993}), in which no evidence had been offered in
support of the regulation, and which was struck down by the Supreme Court for that
reason. The Court in Went for It (quoting Edenfield), explained that meeting the second
prong “is hot satisfled by mere speculation or conjecture; rather, a governmental body
seeking to sustain a restriction on commercial speech must demonstrate that the harms
it recites are real and that its restriction will in fact alieviate them to a material degree.”
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During the Court's discussion relating to the bar's proposed amendment in this file,
there was significant concern that adoption of the proposed amendment without a basis
of support shown In more empirical terms may violate the second prong of the Central
Hudson test. Members of the bar who submitted comments and spoke in support of the
proposed amendment provided anecdotal references, but United States Supreme Court
opinions do not clearly define the type and amount of evidence that would be sufficient
to uphold the sort of regulation on commercial speech that is contained in the proposed
amendment. To protect against potential challenges that might be raised if the Court
adopted the proposed amendment, the Court invites the bar to conduct a study to
gather empirical evidence in support of the proposed amendment. Upon completion of
such a study, the Court will be happy to consider adoption of the proposed amendment.

Sincerely,

=

Robert P. Young, Jr.
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Law Offices of
MERRILL GORDON, P.C.
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Farmington Hills, Michigan 48334-2531

www.merriligordon.com
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MERRILL GORDON Qi Counsel
Richard Bloom
Kenneth Bloom
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VIA EMAIL ONLY

Via email only to:
senrjones@senate.michigan.qov
sentschuitmaker@senate.michigna.gov
gengbieda@senate.michigan.gov

sentrocca@senate.michigan.gov
senpcolbeck@senate.michigan.gov

Michigan Senate Judiciary Committee Chairman, Senator Rick Jones
Michigan Senate Judiciary Committee Members

Senator Tonya Schuitmaker

Senator Steven Bieda

Senator Tory Rocca

Senator Patrick Colbeck

State Capital

Lansing, MI 48509

Re:  Opposition to Senate Bill 351
Senate Judiciary Committee
Committee meeting Tuesday , May 26, 2015 @ 3:00 P.M.

Dear Committee Chairman Jones and Commttee Menmbers Schuitmaker, Bieda, Rocea and
Colbeck:

I write the commitlee in opposition to Senate Bill 351. As part of my practice, 1 often
contact defendants within this 21 day period and many of those I contact, whether or not
becoming a client of mine, thank me for providing them notice and allowing them to prepare for
divorce proceedings in an orderly and thoughtful manner.

This criminal bill seeks to impose a 21 day waiting period, from the date a summons is
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issued for direct solicitation of divorce clients by attorneys. The stated reason for such
legislation, proponents state, is to avoid possible spousal abuse. In reality, if an abuser learns of
divorce proceedings by a letter or by being served with a Summons and Complaint, his action
will likely not change. An abuse victim needs to take protective action from the outset. This
proposed legislation is not been demonstrated as warranted, is an unconstitutional incursion on
commercial free speech, and has been previously proposed before the Supreme Court and not

implemented, Chief Justice Young stating in his April 5, 2012 letter to the State Bar of
Michigan, that the proponents of the proposal failed to present any empirical evidence to support
that proposal (in substance much the same as S.B. 981, now S.B. 351) Chief Justice Young
stated:

To protect against potential [constitutional] challenges that might be raised
if the Court adopts the proposed amendment, the Court invites the bar [State Bar
of Michigan] to conduct a study to gather empirical evidence to support the
proposed amendment. (see attached April 5, 2012 letter from Chief Justice Young
1o Janet Welch Executive Director of the State Bar of Michigan)

The State Bar never conducted such a study and again failed to present any
empirical evidence.

This proposed legislation shouid not be passed out of committee nor adopted for the
following reasons:

L. S.B. 351 is an unnecessary and unwarranted intrusion on protected commercial
free speech (proponents can only point to anecdotal stories).

2. $.B. 351 has not been demonstrated necessary by any empirical evidence, finding

or study.

S.B. 351 is likely unconstitutional.

S.B. 351 invites significant and costly court challenges.

The proponents of S.B. 351 were unable to demonstrate the need for this intrusion

on legitimate commercial free speech to the Supreme Court and without any

further evidence or justification seek to have S.B. 351 passed as law.

6. That the “wrong” seeking to be corrected will be ineffective as any potential
abuser will receive notice when served regardless.

7. That Michigan Court Rule 8.119(F), which is already in place and available
remedies this perceived problem by allowing the sealing of records by the
assigned judge.

>

8. Other than in the area of personal injury, [ am unaware of any other state
imposing such restriction.
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In support of my opposition to $.B. 351, I have attached the following for your further
consideration:

1. Chief Justice Young's April 5, 2012 letter to Janet Welch Executive Director of
the State Bar of Michigan, in which the Supreme Court declines to adopt a like
measure in 2012 finding it not supported by empirical evidence and likely
unconstitutional.

2. My previous letter to the Supreme Court of February 27, 2012 and my cover letter
to the Senate Judiciary Committee dated September 12, 2014.

3 A letter of September 13, 2014 from Attorney John Allen, setting out in detail the
likely constitutional short falls of S.B. 9810f last session and further arguments
against adoption of S.B. 981 which is substantially the same as S.B. 351.

4. Senate Bill 351 ( for reference ).

It is my belief that this matter should not be considered by the committee and if
considered rejected by this committee.

Should this committee hearing go forward, I look forward to testifying in opposition.

Should any member wish to discuss this matter with me or should you wish me to
provide any additional information, please feel free to contact me,

Very truly yours,

Merrill Gordon

MG/mmbh

cc:  Senate Judiciary Committee

Nick Plescia (nplescia@senate.michigan.gov) Senaichill351.01.doc
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Michigan Senate Judiciary Committce Chairman, Scnator Rick Jones
Michigan Scnate Judiciary Committce Mcmbers

Senator Tonya Schuitmaker

Senator Steven Bieda

Senator Tory Racea

State Capital

Lansing, M1 48904

Re:  Senate Bill 981
Senate Judiciary hearing date: September 16, 2014 @ 2:30 P.M.

Dear Chairman Jones and Commitiee Members Schuitmaker, Bicda and Rocca:

[ write this letter with attachments in opposition to S.B. 981 and request an
opportunity lo be heard before the committee.

There was a previous attempt to adopt the substance of this bill in 2012, In 2012
the Michigan Supreme Court considered a proposal with a less restrictive 14 day waiting
period. This was ADM 2010-22 seeking lo amend Michigan Rule of Professional
Conduct 7.3. Public hearing was held before the Michigan Supreme Court on March 28,
2012, at which time this matter was considered. (Please see attached Michigan Supremc
Court Release and Notice of Public Administrative Hearing regarding this matler),
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[ testified at this hearing in opposition to that proposal and submiticd the attached
letier dated February 27, 2012 in opposition to the proposed amendment. By attachment
herelo, 1 incorporate that letter to this letter and ask that you consider both regarding this
matter and that these letters with attachments be made pan of the public record.

After comment period and public hearing the Supreme Court determined not to
adop! this proposal as an amendment to the Michigan Rule of Professional Conduct 7.3
and the matter was administratively closed by the Supreme Court on June 6, 2012.

It is my belief that there was not then nor is there now a proper or sufficient basis
for the imposition of the restrictions contained in Senate Bill 981.

For the reasons set forth in this letter and those contained in my attached letter of
February 27, 2012, I urge this committee to vote against this bill and not pass this bill out

of committce.
Very truly yours,
%_____
Maerrill Gordon

MG/mmh

Enclosure

cc! Ms. Sandra McCormick, smccormick@senate.michigan. gov
Ms. Renee Edmondson, redmondson@house.mi.cov

Misc 0912)4.MISenate
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Konnath Blagm

Fehruary 27, 2012

VIA LS. MAIL AND
EMAIL MSC clerk{glcourts.mi.zov

Mr. Corbin R. Davis

Clerk Michigan Supreme Coun
P O Box 30052

Lansing, MI 48909

Re:  ADM 2010-22 und MRPC7.3
Dear Mr. Davis:

This letter is to advise the Court of my position in opposing the adoption of ADM 2010-
232, Although 1 had been sending letters to prospective clients, based on filings in Circuit Coust,
and am aware ol the proposed rule indicating that there should be a lourteen day waiting period
before this type of letler could be sent, § helicve thut this waiting period i5 over broad and not
warranted. Advising potential clients of the exislence of litigation, is u scrvice lo these litigents.
Further, | am offended at the characterization of this as “Trolling” and the rule being Jabeled an
“anti-trolling” proposal by those in support of this proposal. This proposal sceks to astificially
limit information that is a matter of public record, If the scaling of records is necessary, the
Plaintiff should scek ex-parte relief to do so. The filing party should not he given an advantage
by limiting a responding parties’ access 1o information or representation.  Any actions that o
Pluintiff could tuke within 14 days afier filing, such Plaintiff could tuke prior to filing. Thus
ohviating the need for a fourteen day waiting period, or any waiting period for that matter.

I reccived phone calls from many individunis to whom | have senl correspendence who
have indicated to me that they were thankful that they were made aware that litigalion was
pending so that they could timely prepare for this litigation and hire counsel, myself or other
counscl, to represent them in this matier withoul waiting an extended period of time, thus
avoiding having their spousc or the opposing parly gaining an advantage. } this proposal 1s
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adopted, Plaintiffs would have the same advantage Ihis proposal secks 10 control responding
parties from having.

It seems to me that setting an artificial limit on the ability of a responding party to seek
counsel andfur counsel secking o help those responding parlies by offering representation, is
unfair and unwarranted.  There is no limil to the extent of preparation a Plaintifl has in
determining to move forward with divorce litigation, if tins proposal is enacted, Defendant's
would be severcly disadvantaged in their ability to respond and be properly represented.

| bring to the Court’s attention, my representation of an, active duty military service
member and u resident of Hawaii, who was sued for divorce in the Qakland County Circuit
Court. He was served on December 26, 2011, in Michigan while on leave, after filing was made
on December 22, 2011, by his wife who had teir child here in Michigan. He became a client of
mine after 1 had sent him a leticr concerning representation immediately afier his wife had filed
her Complaint, He hud previously instituted divoree proceedings in Hawaii op December 16,
2011, His wife had not yet been served and was avoiding service. If he had not reccived my
letter indicated above and been unaware of counscl to represent him he would have been
prejudiced by his return to Hawaii without seeking counsel to respond to his wife's “Emcrgency
Motion™, cancering his daughter. Being properly represented by the undersigned resulied in the
Oakland County Circuit Court declining jurisdiction in favor of the Court in Hawaii. This is but
one of many instances where early represenlation has resulted in 2 level playing field for both
litigating parties,

To the extent that prior violence is deeined o be an issuc to be considered as is noted in
the slaff comments, surely minor restrictions as to the “solicitation™ could be imposed such as
preclusion of “solicitation™ of an individual when there is a Personal Protection Order filed. To
the cxtent that Plaintiffs' attorneys need to properly arrange affairs of their clicnis at the outsct of
litigation, this should be cumpleted prior Lo the filing of the Complaint. In rcality, what is the
difference in a Defendant's firsl knowledge being served with a Summons and Complaint by 2
process seiver or receiving a Usolicitation™ letter? Therc seems to be no difference affecting a
Defendant's propensity for violence.

There is no limitation on broader market advertising, nor should there be. This restriction
on solicitation unfairty limits the sole or small practitioner and others from seeking to timely
advisc potential clicnts of avaslable services and puts Defendants at a disadvantage. In my
opinion it s an unnecessary restrainl. Proponents may cite limited circumstances, which are
problematic for the filing spouse, but such anecdotal and infrequent circumstances should not
dictate wholesale restriclions on such direct contact, On the whole, it has been my experience
that individuals who receive information from me that litigation is pending arc pleased thal they
have adequate limely information about the filing of the initia! pleadings and timely information
concerning representation.
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Should you wish me to provide additional information regarding this matler, | would be
happy o do so.

Very lruly yours,
~ M 1)44/%

Pt/ T —
,/% /

Mernll Gordon

MG/mimh
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MICHIGAN SUPREMX COURT
2R Office of Public liformation

'_ / comact: Murcls McBrien | (517)373-0129

FOR IMMEDIATE RELLEASE

NROPOSKED JUDICIAL CONBUCT RULES CHANGES ON AGENDA FOR MICHIGAN
SUPREME COURT MARCH 28 PUBLIC ADMINISTRATIVE HEARING
Proposil specifies appropriate roles for judges at charity fundraisers and similar events

LLANSING, MI, March 27, 2012 ~ A proposed clarification of cthics rules that prevent judges
from saliciting donations for charities and similar organizations js on the agenda for the Michigan
Supreme Court’s public bearing lomorrow.

Canon 5 of the Code of Judicial Conduct allows judges 1o participate in “civic and
charitable activities” that do not put a judge’s impartiality in doubt or interfere with the judge’s
duties. But, while allowing a judge to “jain a general appeal on behatf of an educational, religious,
charitable. or fraternal organization,” ethics rules bar judges from individually soliciting donations
for such groups. The proposcd changes would clarify that “{a] judge may speak on behalf of such
an organization and may speak at or receive an award or other recognition in connection with an
event of such an organization.” The proposals would allow a judge to participate in the same ways
at a law-related organization’s fundraiser. But the nmendments would also prohibit a judge from
allowing his or her name 10 be used in fundraiser advertising, unless the judge was simply #
member of an lonorary commitice or participating in a general appeal. (ADM File No. 2005-11).

The proposals for all public hearing items and their related comments are available online
at hnp:l/www.cnurts.michigan.govisupremecourdkcsourccs/Administruii\'c/index.hlmﬂprnposcd.

The public hearing, which begins at 9:30 a.m., will take place in the Supreme Coutl
courtroom on the sixth Noor of the Michigan Hall of Justice in Lansing.

Also on the Supreme Coun's agenda:

o ADM File No. 2010-22, proposed amendment of Michigan Rule of Professional
Conduct 7.3, “Direct Contacl with Prospective Clients.” The rule prevents attorneys
from soliciting “professional employment from a prospective client with whom the
lawyer has no family or prior professional relationship ..." The proposed
amendment would add that, in family law cases, “a lawyer shall not initiate contact
or salicit a party 1o establish a client-lawyer rclationship until the initiating
documents have been served upon that party or 14 days have passed since the
document was filed, whichever action occuss first.” The Statc Bar of Michigan's
Representative Assembly suggested the service/14-day restriction to reduce the risk
that & defendant in o family law case would assault the other pariner, abscond with
children, or commit “other iticgal actions” before the papers can be served.
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MICHIGAN SUPREME GOURT
NOTICE OF PUBLIC ADMINISTRATIVE HEARING
Pursuant to Administrative Order No. 1997-11, the Michigan Supreme
Court will hold a public administrative hearing on Wednesday, March 28, 2012, in
the Supreme Court courtroom localed on the sixth floor of the Michigan Hall of
Justice, 925 W. Ottawa Street, Lansing, Michigan 48915. The hearing will begin
prompily at 9:30 a.m. and adjourn no later than 11:30 a.m, Persons who wish to
address the Court regarding matters on the agenda will be aliotted three minutes
each lo present their views, after which the speakers may be guestioned by the
Justices. To reserve a place on the agenda, please notify the Office of the Clerk
of the Court in writing at P.O. Box 30052, Lansing, Michigan 48808, or by e-mail
at MSC_clerk@courts.mi.gov, no later than Monday, March 26, 2012.

Administrative matters on the agenda for this hearing are:

1. 2005-11 Proposed Alternative Amendments of the Code of Judicial
Conduct.
Published at 480 Mich 1208 (Part 3, 2011).
lssue: Whether to adopt one of the proposed alternatives of
various Canons of the Code of Judicial Conduct, or take other
action. Alternative A would combine Canons 4 and & so that
obligations imposed regarding extrajudicial activities would be
the same for law- and nonlaw-related activities. Alternative B
would loosely model the ABA Model Code of Judicial Conduct,
but the ABA’s 15 model rules would be combined within
Michigan's curren! two Canons 4 and 5 and would retain
nearly all current language of Canons 4 and 5. Both
alternatives would eliminate language in Canon 7 that prohibits
judges from accepting lestimonials and would clarify Canon 2
so that activities allowed in Canons 4 and 5 would not be
considered a violation of "prestige of office.” Also both
proposals would clarify the scope of activities within which a
judge may participate (especially when the activities would
serve a fundraising purpose).
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2.

3

g,

2010-22

2010-25

2010-26

Proposed Amendment of Rule 7.3 of the Michigan Rules of
Professional Conduct.

Published at 490 Mich 1219 (Part 3, 2011).

tssue: Whether to adopt the proposed amendment of MRPC 7.3
that would limit the ability of an atiorney to contact or salicit a
defendant in a family-law case for 14 days after the suil is filed,
or until the defendant is served (whichever occurs first).

Proposed Amendment of Rule 7.210 of the Michigan Court Rules.
Published at 490 Mich 1205-1206 (Part 2, 2011).

lssue: Whether to adopt the proposed amendment of MCR
7.210 that would require trial courls to become the depository for
exhibits offered in evidence (whether the exhibits are admitted, or
not) instead of requiring parties to submit those exhibits when a
case is submitted to the Court of Appeals.

Proposed Amendment of Rule 7.210 and Rule 7.212 of the
Michigan Court Rules.

Published at 480 Mich 1206-1208 (Pari 2, 2011).

lssue: Whether {o adopt the proposed amendments of MCR
7.210 and MCR 7.212 that would extend the time period in which
parties may reques! that a courl settle a record for which a
transcript is not available and would clarify the procedure for
doing so.
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VARNUM

251 North Rose Street » Fourth Floor
Kalamazoo, Michigan 46007-3823
Teleplione 369/ 382:2300 * Fax 269/ 382-2382 ¢ veww. vernulaw.com

John W, Allen Direct: 269/ 553-3501
8oard Certified Civil Tria: Advocate {INBTA) Moblle: 269 / 491-0050
American Board of Trlal Advocates (ABOTA) jwallen@varnumlaw.com

Family Law Practice Certiftcate (ICLE)
Admitted in Winols, Indiana. Michigan, Minnesota, Wisconsin and Florida

September 13, 2014

sentschuitmakerfdsenate. michigan. poy

Senator Tonya Schuitmaker
P.0). Box 30036
Lansing, M1 48904-733¢

Re: Senate Bill 981 Shonld be Rejected; Hearing September 16, 2014;
IMMEDIATE Action Required.

Dear Tonya:

Thank you for taking lime 1o speak with me about this important jssue. Senate Bill 981 is
a had ides, weked into a package of bills most of which are very good ideas. Not only is SB 98I
likely unconstitutional, but also it holds (he prospect of harming the very persons il secks to
protect. H requires some detailed examimation to sce this. and why Senate Bill 981 should be
rejected. In this very busy season, | appreciste your taking the time to do thal.

It is my understanding that SB 981 is part of a package of Domestic Violence Bills that
includes SB 980 and 981, and House Bills 5652-5659. The hearing on Scnate Bill 981 is set for
hearing before the Senate Judiciary Commitiee next Tuesday September 16, 2014 at 2:30 PM.
Prompt action is required to avoid what will likely be a very bad law.

As you know, 1 am a partner with Vamum Riddering Schmidt & Howlett LLP (Vamum
Allomeys), with over 40 years of expericnce in Michigan Family Law. In the past. 1 have also
served as Chair of the State Bar of Michigan $pecial Commitiee on Grievance, and have served
as the Chair of the State Bar of Michigan Standing Committee on Professionul and Judicial
Ethics (the “Ethics Comumittee™).

Geand Haven + Grand Rapids + Kalamazoo ¢ Lansing * Metio Detrou
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I also served on the ABA Ethics 2000 Advisory Committee, and chaired the Gthics and
Professionalism Committce of the ABA, Trizl Tort and Insurance Practice Section (TIPS)
through the ABA Ethics 2000 process. Currently, | serve as the TIPS Liaison to the ABA
Committee on Profcssionalism. In all these capacitics, T have had the honor of studying in depth
the issucs of lawyer solicitation 1n SB 981,

This letter contains the views of me only, not those of the Varmum Firm, the State Bar of

Michigan, the ABA. nor their Committees,

Earlier Versions before the Michigan Supreme Court

Earlier, the Michigan Supreme Court rejected other versions of a very similar proposal,
when proposed as amendments to the Michigan Rules of Professional Conduct (MRPC-,
sometimes called the "Ethics Rules” for Michigan Lawyers). In 2012, the Court considered
proposed amendmenls 10 MRPC 7.3 (Supreme Count ADM File Ne. 2010-22). Much like SB
981. ADM 2010-22 originated from the State Bar of Michigan Fumily Law Section, in a concem
over the praclice of "wolling” (that is. a lawyer’s using the publicly available information of
Family Law court commencement filings ta solicit Defendants or Respondents as prospective
clients). Most of the submitted Comment Letiers supported the proposal, as did a committed
group of individuals. In conlrast, a smaller bt vocal group (including me) opposed the
amendment.

After months of careful consideration, the Court rejected the proposal. Among the likely
reasons were (hat the proposal (like SB 981} infringed important Constitutional rights of both
respondents and lawyers, snd that ample profcctions already exist within the Michigan Count
Rules to accomplish the stated goals, Like SB 981, the MRPC proposzl also had very likely,

and very bad, unintended consequences, This letter explains more fully those reasons.

I. It is n dangerous custom to single out onc arca of law practice (i.c., Family Law) for
specific prohibitions under the criminal law, SB 981 would impose strict criminal liability
{First Oficnse- Misdemeanor- $30,000 finc; Subsequent Offenses- Misdemeanor- | year in jail,
plus $60,000 fine). The criminal law is o strict linbility, penal system. It does not rely on “fault"
or "causution” to determine strict culpability; other facts such as carc in the past or lack of earlier

violations does not enter that finding. If you did it, it is 2 violation — it is just that simple.




Testimony from February 19, 2020 House Families, Children & Seniors Committee

Yenator 'Tonya Schuiimaker
September 13,2014
Page 3

Moreover, any such criminal violation would certainly result in Disciplinary Proceedings
against the lawyer by the Attomey Grievance Commission (AGC) before the Attorney Discipline
Bourd (ADB). Thus, even if some violation were the result of negligence or with lack of direct
intent or knowledge, nevertheless, some discipline (ranging from Informal Reprimand to full
Revocation of License—sce MCR 9.106) must almast always be imposed. This is why
attempting to regulate the Practice af Law by the Criminel Law 1s such a bad idea. ‘The real
penalty is not “just” the loss the financial fine. nor even "just” the joil term. 1t is the loss of a
carcer and the other jobs created by that career. Any proposed criminal penalty, to regulute what
is now accepted and legal conduct, must be laken with the utmost scriousness. Momentary
politicul popularity should noi he a criterion

It is also a bhad idea to single out one arca of Law Practice for statutory regulation, or
criminal penoltics. If SB 981 becomes law, Family Law practitioners might likely be singled
oul for other such criminal  prohibitions or rules in the future, applicable only to Family Law
molters. I "trolling® is really that bad, then the prohibitions should apply to all lawyers in all
cuses - something which would not likely ever be approved, and certainly would be
wnconstitutionat, |In fact, an earlier broader proposal to umend MRPC to limit salicitation more
generally was once adopted by the Michigan Supreme Court, then quickly rescinded because of
protests by many clients and lawyers, and threats of constitutional challenges. Eventually that
proposal was unanimously rejected and withdrawn from Supreme Court consideration. See
Supreme Court ADM 2002-24.

2. There are serious Constitutional Delects in SB 981, under Prong 2 of the Central Hudson
Test.  Like it or not, atlomey solicitation is protected commercial speech under the U.5.
Constitution, Amendment 1, and correlative provisions of the several State Constitutions,
including Michigan, Central Hudson v. PSC 447 U.S. 557 (1980). In the comments for ADM
2010-22, the State Bar of Michigan Family Law Scetion correctly noted the applicability of
Florida Bar v. Went For It, Inc., 515 1).S. 618 (1995), and Shapero v. Kentucky Bar Assn ., 4806
U.S. 466 (1988) as controlling U.S. Supreme Courl Cases, alt of which determine whether the
restriction or prohibition upon Jawyer solicitation is constitutionally permissible by applying the

Central Hudson 4-Prong test:




Letter to the Michigan Supreme Court Regarding Proposal for the Solicitation of Potential Family Law Clients



Proposal Re: Attorney Solicitation

Issue

Should the State Bar of Michigan adopt the following resolution submitted by the
Family Law Council on behalf of the Family Law Section of the State Bar of Michigan
calling for an Amendment to either the Michigan Rules of Professional Conduct or the
Michigan Court Rules regarding the solicitation of potential Family Law clients by attorneys?

RESOLVED, that the State Bar of Michigan supports an Amendment to either the
Michigan Rules of Professional Conduct (MRPC) or the Michigan Coutrt Rules regarding the
solicitation of potential Family Law clients by attorneys.

FURTHER RESOLVED that the State Bar of Michigan proposes cither an
Amendment to the Michigan Rules of Professional Conduct, §7.3 (adding a new section “c™
or an addition to the Michigan Court Rules §8.xxxx, Administrative Rules of Court the
following:

“In any matter involving a family law case in a Michigan trial court, a lawyer may not
contact or solicit a party for purposes of establishing a client-lawyer relationship, where the
party and lawyer had no pre-existing family or client-lawyer relationship, until the first to
occur of the following: service of process upon the party or fourteen (14) days has
elapsed from the date of filing of the particular case.”

Synopsis

Family Law cases involve unique risks to vulnerable parties, as well as innocent
children, not present in other areas of our jutisprudence. There ate no cutrent restrictions
preventing attorneys from soliciting legal representation of parties who may engage in
Domestic Violence prior to being served with Personal Protection Orders or Ex Parte
Orders intended to safeguard the parties’ physical safety and preserve the financial status guo
between litigants in a Family Law case. This proposal is limited to Family Law cases, insofat
as general civil litigation cases do not customatily involve high conflict disputes associated
with threats of physical or emotional harm, or dissipation of assets associated with the filing
of a case.

Information regarding case filings is readily available to attorneys through personal
inspection of public filings, newspapers, and the Internet. There is an alarming incidence of
attorneys soliciting prospective representations before a party even knows that an action has
been filed, as well as prior to ex parte Otders having been entered by the Court, received by
the attorney and served upon the other party. Courts do not routinely issue Injunctions or
ex parte Orders the same day the Family Law case is filed, and there may be a delay between
the date of the filing of the case, and the time of issuance or receipt of the ex parte Ordets by
the attorney. This narrow 14 day restriction on solicitation is designed to permit Service of
the pleadings prior to a party receiving “notice” via a 3" party attorney solicitation.




The Family Law Council, on behalf of the Family Law Section, has been working on
this issue for a year and a half, and is unanimous in its support for the proposal. In contrast
with the initial proposal, the current Resolution is specifically limited to Family Law cases,
and the petiod of restriction is shottened to a bare minimum period of time: fourteen (14)
days. 'The framing of the proposal as either a MRPC Amendment or a Court Rule
Amendment is specifically designed to provide maximum flexibility to the Supreme Coutt in
its consideration of these issues.

Background

While the Family Law Council commenced work on this issue in 2008, after lengthy
discussion and debate, Council unanimously voted 18-0 on July 30, 2009 to submit a
proposed Amendment for consideration by the Representative Assembly at the September
17, 2009 meeting of the Representative Assembly. The initial “information proposal” had
been presented at thc April, 2009 meeting of the Representative Assembly. At the
September 17, 2009 meeting the proposal was “tabled” until the next meeting of the
Representative Assembly on March 27, 2010,

The Family Law Council views the issues as of such paramount importance that it
recommends that either an Amendment to the Michigan Rules ot Professional Conduct or
an Amendment to the Michigan Court Rules address this problem. The Family Law Council
does not believe that the “form™ of the proposed Amendment (as either a MRPC or Court
Rule Amendment) is neatly as important as the critical importance of it being enacted. The
proposal “in the alternative” is intended to communicate the flexibility of the Council on the
issue.

The current proposal involves far narrower restrictions upon solicitation by attorneys
than submitted at the Apzil, 2009 meeting in at least the following respects: (1) the proposal
would only apply to Family Law mattets, and (2) the de ménimis restrictions has been reduced
from twenty-one (21} days to fourteen (14) days.

Council is convinced that there is a compelling interest in prohibiting a party from
evading the specific terms of ax parte Orders involving Domestic Violence & Petrsonal
Protection, or Restraining Orders prohibiting llegal transfers of assets, during the period of
time from presentation of an Order to the Court, and service upon a Party.

There is also a particular vulnerability to parties receiving initial notice of the filing of
a Family Law action from a third party solicitation for legal representation, in contrast with
traditional service of a Summons & Complaint and customary legal pleadings. The Family
Law Council has grave concern over the nature of the third party solicitations which ate
occurring with increasing frequency.

The “Case Codes™ to which this proposal would apply involve the following specific
actions: DC; DM; DO; DP; DS; DZ; NA; PJ; PH; PP; or VP. The application to these
particular Case Codes is targeted toward application of this narrow restriction to Family Law
cases only, and not apply to the remaindet of our civil or criminal cases.




Cleatly, attorney solicitation issues involve “Commercial Free Speech”. However,
Shapero v Kentucky Bar Association which is referenced in current MRPC 7.3 does not preclude
all restrictions on attorney solicitation. In fact, Shaperv affirms that restrictions upon
commercial Free Speech are permissible.

Attached is supporting documentation regarding the proposal.

Opposition

None known.

Prior Action by Representative Assembly

This issue was presented to the Representative Assembly as an information item at
the April, 2009 meeting. This issue was tabled at the September, 2009 Representative
Assembly meeting.

Fiscal and Staffing Impact on State Bar of Michigan

None known.
STATE BAR OF MICHIGAN POSITION
By vote of the Representative Assembly on March 27, 2010
Should the Representative Assembly adopt the above resolution?
(a) Yes
or

(b) No
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pro bono service, please indicate by saylng aye.

Those opposed say no.

Abstentiong.

The motion in favor of the proposed revision
of the Michigan Rules of Professional Conduct 6.1,
voluntary pro bono service, passes and is approved.

Thank you, Terri Stangl and to Judge Stephens
and your committee for your work on this matter.

(Applause.)

The next item is number 16, consideration of
a prepesal concerning attorney solicitation. At this
time would the proponent, Ms. Elizabeth Sadowski from
the 6th circuit, please come forward, and I understand
there are also twoe other presenters, Mr. Carlo Martina
and Mr. Jim Harrington, if you would also like to come
forward.

MS. SADOWSKI: Good afterncon. My name is
Elizabeth Sadowski; I repregsent the 6th circuit. I
am also a past chair of the Family Law Section cof the
State Bar.

As you are by now aware, our section has
become quite alarmed at the incidence of attorneys who
have sent unsclicited letters to clienté whe are going
thrcocugh domestic relations cases before the defendants

in these actions have had the opportunity to be

METROPOLITAN REPORTING, INC.
(517) 886-4068
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personally served with the action for divorce or
custoedy or support and before they have been able to
receive the injunctive orders that courts typically
enter under our Court Rules.

Now, T understand from some of you that there
are concerns that this is merely hypothetical. I can
assure it is not merely hypothetical. Domesgtic
violence and removal of children from the jurisdiction
of the state to another state, or worse yet to a
foreign state, especially a country that is not part
of the Hague convention can have disastrous,
disastrous effects.

I want to tell you about an incident that
happened just within the last 90 days 1n just one of
my cases. In this particular case the husband had
retained me but had not yet given me hig retainer
check. He had borrowed it from his mother. He had it
in his pocket. This was a volatile divorce situation
to begin with. The wife pulled it out of his pocket,
said what's this, became absolutely enraged and
gtarted grabbing the children, putting them in the
car, telling them to get their clothes and packing, we
are leaving for New Hampshire now.

In a fortunate turn of events, she then

became so enraged at my client that she began to hit

METROPOLITAN REPORTING, INC.
{517) B88B6-4068
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him and strike him, and he called the police. She was
arrested. And during the time she was arrested, I was
able te file that case and get an immediate ex parte
order restraining her from taking theose children.

Now, whether she had found that check or
found a letter in the mailbox would have made all the
difference in the world, because if she had gotten to
that mailbox and gotten notice of a filing that T had
done before she could be served, that woman and those
children would have been lcong gone. Tt was only
because I was fortunate enough to have a judge who was
able to give me an ex parte order, sign that order
within a day or two and fortunate enough to have a
defendant to happen to be cooling her heels in jail
overnight that I was able to stop this event.

Now we are engaged in an ongoing custody
case, custody trial in Oakland County Circuit Court,
but for this fortunate chain of events I don't know
where those kidg would be, but I know they wouldn’'t be
here. They would be gone.

We are asking you to approve a motion that
our Family Law Section takes as very, very serious.
We are asking you to adopt a resolution that our
Family Law Council has unanimously approved., We are

asking that the State Bar of Michigan support an

METROPOLITAN REPORTING, INC.
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amendment to either the Michigan Rules of Professional
Conduct or the Michigan Court Rules regarding
solicitation of potential family law clients by
attorneys.

Further resolved that the State Bar of
Michigan proposes either an amendment to the Michigan
Rules of Professional Conduct adding a new section or
an addition to the Michigan Court Rules,
Administrative Rules of Court as follows:

In any matter inveolving a family law case in
a Michigan trial court a lawyer may not contact or
solicit a party for purposes of estaklishing a
client/lawyer relationghip where the party and lawyer
had no preexisting family or client lawyer
relationghip until the first to occur of the
following: Service of process upon the party or 14
days has elapsed from the date of filing of the
particular case.

I am going to ask two of our preeminent
members of our Family Law Section to address you next.
Mr., Carlo Martina, like I am, is a former chair of the
Family Law Section. Mr. Jim Harrington 1s on our
executive bhoard. Both of thege individuals are going
to talk to you about the seriousness of our situation,

and we hope you will give them your attention, hecause

METROPOLITAN REPORTING, INC.
(517) 886-4068
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we do believe this matter is of utmost importance to
the families of the state of Michigan and their
children. Thank vyou.

MR. MARTINA: Madam Chair and distinguished
members of this Representative Assembly. We are here
because of a genuine concern that Michigan families
are going to guffer irreparable harm if we don’'t at
least to some degree glightly restrict our conduct in
the way that potential clients are contacted in
domestic relations matters.

Our proposal is not about prohibiting
attorneys from providing direct, truthful,
nondeceptive information, ag has been suggested. Tt's
about ensuring that the very reasonsg for issuing an
ex parte order, the prevention of irreparable harm, is
not abrogated because sgsomeone dropsgs a form letter on a
defendant telling them they have been gerved.

Now, I know that there hag been concern that
we have left two categoriegs out. One has to do with
if there ig a family member. The other has to do if
it's a former lawyer. First, the fact that we left
that in thig parallels the very language that this
august body and the Supreme Court has already approved
in the very first sentence of MCR 7.3, that those are

exemptions in terms of solicitation,.

METROPOLITAN REPORTING, INC.
(517) 886-4068
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Someone who 1s family member, by virtue of
that relationship, and is a lawyer may feel compelled
to tell them. We can't prohibit that, they are family
and a lawyer, but we wouldn't be wanting to prevent a
lawyer from contacting, neor would we want to prevent a
lawyer from contacting a former client after they have
learned that theilr client has had an actiocon againsgt
them. In that particular instance the attorney may be
in scome better pesition to be able to give them some
perspective,

What we are locking at is a situation where a
lawyer who has no idea what the case is about, no idea
whether or not a regtraining order has been issued and
no idea that a circuit court judge has been elected by
our citizens who has passed judgment based upon the
rules of ex parte orders that there has been a showing
that net conly ig there a risk of irreparable harm but
also that notice itself will precipitate adverse
action befcre an order can be issued.

This has been the law of the land forever,
What does this mean? Thig means that we have accepted
as lawyers and as Jjurists that there are ingtances
where irreparable harm can be caused by mere nctice.
There is a reason why this is here. There is a reason

why it's in the PPO statute. This has been well
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thought out. There are many instances in which giving
gomebody notice of that harm is geing to precipitate
it.

Now, ves, there 1s always going to be people
who no matter what an order says, they are going to do
it, We can't stop that. But the Supreme Court and
the U.S. Supreme Court has made it incumbent upon us
to regulate our actions so we don't make the situation
worse.

There are situations like Liz talked about in
terms of taking a child where an ex parte order may
make a substantial difference. There are situations
where threats are made, that if you file for divorce I
will clean out the bank accounts, I will change the
beneficiary of the health insurance. You won't be
able to get health ingurance. I will change
beneficiaries on the pensicn. Oftentimes these can't
be undone. Harm happens. There is no insurance
coverage.

The other interesting thing about this is,
besides the fact that Mr. Harrington will talk to you
about several U.S. Supreme Court cases that involve
very gimilar rules, realistically speaking, 14 days is
a very short period of time, It's less than the time

to answer. And, additionally, if the defendant is
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served in two or three days, an attorney can solicit
them all they want. The problem with it is that so
often in domestic relations matters there is a lapse
between the time that the action is filed, whether
it's a personal protection order, custody matter,
divorce matter, or separate maintenance, and it's
Served.

And there is also one other issue in terms of
just basic privacy. I mean, this time right
afterwards is very difficult. Most of us,
particularly, for example, in domestic violence cases,
we want our -- I mean, I have been doing domestic
violence work for 25 years. Nancy Diehl and I had the
good fortune of getting a lifetime achievement award
on the 25th anniversary of the Wayne County Coalition
Against Family Violence. We know something about
this, We need to be able to give our clients plans on
what to do once that person is served, because we know
statistically the chance they will be injured or
killed in those first several days are through the
roof.

And, you know, it's been suggested that the
Family Law Section is doing this because we don’'t want
those trollers to take cases from us. Believe me,

most of us, just like you, spend enough time doing
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this that that's the least of our worries. We are
contributing our time towards this Bar. That's not
why we are doing this. It's because this problem,
which has just started and which we can nip in the bud
with a very simple rule, is going to pick up momentum,
and sooner or later there are going to be tragic
events. People are going to do outrageous things, and
then the public is going to ask, This was foreseeable.
Ags lawyers we know we have to take action if we know
there is a reasonable risk of foreseeable harm. Why
didn't you deo anything? I think this is ocur
opportunity, and I believe that we need to dc
something.

Mr. Harringtcon will give vou a little bit of
background on the Supreme Court issues that Mr. Dunn
had addressed.

MR. HARRINGTON: Thank vcu, Carlo. Attached
to your materials is an article that I wrote and was
publighed in the March Family Law Journal which T
entitled, The Constitutional Case for Controlling
Trolling, which is what this petition and motion
before you this afternoon 1s all about. But I would
like to briefly give you a little evolution on how we
got to where we are today.

Three yvears ago this matter came up when I
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sald they wanted to control attorney solicitation was
don't we have enough controls already? Why do we need
another rule regulating our behavior? And

Judge Hammond spoke at that initial meeting, and

Judge Hammond sgaid, from Berrien County, a wise
gentleman beyond his years, he said, One dead body is
one dead hody teoo many. We need to do something here,
not after that dead body gets walked into this room or
we have te respond to why we didn't do something when
we had opportunity to do something today.

The original proposals that we talked about,
and we have had a lot of communication back and forth
with the Representative Assembly, originally was in
all cases you may not solicit direct mail solicitation
for a periocd of 21 days. Then we heard, oh no, that's
way too broad. We have to go back and let's just have
it in family law case codes, which is what you have
here today. And then we heard 21 days 1s too long.
What's the minimum that can possibly be invoked in
order to affect this behavior?

What vyou see before you is the narrowest
concelivable proposal which will, we believe, help
impact a potentially lethal problem. Will a PPO stop

a bullet? No. Have PPQO's been an instrumental weapon
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to try and preserve health and safety? Absolutely.

I then received feedback, and I am the chair
of the Court Rules and Ethicg, so feedback comes to
me, and my committee, consisting of judges, referees,
family law practitioners, nearly all of whom have 20,
25 years of experience, began to hear zabout the
constitutional issues. We have a rule in my office.
It's called Rule 11, encugh research supports your
conclusions. I had concluded that I thought this was
constitutional, but I read about the Shapero case,
which is actually in our MRPC.

The Shaperc case does not say that you can't
pass this proposal. The Shapero case by the United
States Supreme Court sald you cannot ban all direct
mail solicitation, which is the opposite of what we
are doing here. We are talking about a minimal 14-day
or proof'of service, whichever comes first. Shapero
alsc opened the door to state regulation, and it's in
the body of the case, state regulation. The Shapero
case, and it’'s in your materials, was followed by
Central Hudson holding you can regulate nommisleading
commercial speech where a substantial government
interest is at stake.

I was asked a question by one of my friends

out here who T haven't seen in a while, and said,
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Well, Jim, do you any empirical studies to present to
us today like they had in the Went For It case. Well,
the empirical studies that the United States Supreme
Court relied on in the Florida situation were letters,
mass mailings that were sent out, and in one part of
the response 50 percent of the people felt
uncomfortable with direct mail golicitation. These
weren't even family law cases. These were ambulance
chasers.

Justice Souter in the Went For It opinion
says you don't have to have empirical studies.
Sometimes you can just rely on good old-fashioned
common sense., Common sense says that when a judge has
issued an ex parte restraining order or a personal
protection order, common sense says that the best way
to preserve the intention of those orders is that 1t
be served by a process server, that notice not be
given by a direct mall solicitation.

The support for this is not Oakland County
support, it's not Wayne County suppoert. We have had
unanimous support for this proposal, every single
member that has been on the Family Law Council
representing 2,200 members of the section for the last
three vears. That's our empirical study.

Since we have made this proposal, our
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committee has not received a single negative response
to it repregenting the Family Law Section, and I can
also tell you that I have had 13 of my clients, the
other side of which have received these targetted
solicitations, and the universal reaction has been
offenge that my divorce, why am I getting a letter
from some lawyer that I never even heard about? And
that percentage is 100 percent.

I think we have the opportunity to do the
right thing today. Carleo and I and Liz are urging you
to do the right thing today. In my materialg I have
cited federal statutes where they have a 45-day delay
from soliciting representation where there has been
mass accidents, 45-day delays where you have got
Amtrak or other accidents.

The Arizona Bar has passed a 45-day
suppression, and some people have suggested, well, why
don't we just suppress the files? I submit that that
ig not a cost effective solution. I submit that we
are seeling E-filing in our family law cases in Oakland
County. Anything that is going to increase county or
state taxes one dollar will be universally opposed,
and the message we send out to Lansing with this
proposal is we don't want to spend any more dollars.

It won't cost any more dollars.
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The cther thing I want to mention to you is
the reascon we have put this in the form of either a
proposed MRPC or in the form of a Court Rule is we
just want it fixed. We don't want to tie ourselves in
to whether the Supreme Court will get around it an
MRPC two or three years from now or they might get
into a Court Rule guicker.

The relief that we are asking you to give us
today to send us on with your blessing to Lansing is
either/ocr, whatever works. It's a very serious
problem, and I submit there is a constitutional
solution to it. Thank you.

CHAIRPERSON JOHNSON: Thank you very much,
Mr., Martina and Mr. Harrington. Ms. Sadcowski, I would
call you again to the podium. At thig time I would
entertain a motion concerning your presentation.

MS. SADOWSKI: I move the materials as
recited in the materials be adopted.

MS. FIELDMAN: Excuge me. I am here on
behalf of the State Bar Professicnal Ethics Committee.
I have been told I have an opportunity --

CHAIRPERSON JOHENSON: Ycu are part of the
discussion.

MS. FIELDMAN: I am sorry.

CHAIRPERSON JOENSON: Not a probklem.
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There is a motion on the floor. I there a

secend?

VOICE: sSupport.

CHAIRPERSON JOHNSON: There is a motion and
support.

I do understand Mr. Bill Dunn, who has
written you a letter that was in your materials, is
neot available today. I do understand that a
Ms. Flaine Fieldman is here today, and in accordance,
pursuant to Rule 3 of cur permanent Rules of
Procedure, a committee chair is allowed to have a
microphone privilege, and in speaking with our
parliamentarian, in Mr. Dunn's stead you may come and
present at the podium. No objection.

M3. FIELDMAN: Good afternoon. Thank you so
much. My name is Elaine Fieldman. T am here
representing the State Bar Professional Ethics
Committee in opposition to the propeosal in front of
you this afternoon.

The proposed rule restrains certain, not all,
lawyers from soliciting prospective clients who are
named parties in family law cases, all family law
caseg, not family law cases where it is alleged that
there is a possibility for domestic violence or a

possibility that children will be removed from the

METROPOLITAN REPORTING, INC.
(517) 886-4068

110




10

11

12

13

14

15

lé

17

18

19

20

21

22

23

24

25

REPRESENTATIVE ASSEMBLY 3-27-10

home, &ll domestic violence cases for 14 days or until
the lawsuit has been served.

Listening to the proponents of this rule, it
sounds like every family matter case involves children
being abducted or violence being committed. The
golicitation at igsue or the solicitation complained
about typically involve a letter being sent to a named
defendant saying do you know there has been a case
filed against you. I am a divorce lawyer. You can
call me.

Proponents concede that this very information
of the information that there has been a case filed is
readily available, public record, in newspapers, on
the internet, matters of public record. People can
find out about these things. These clients, the
prospective clientg, these defendants can hear about
them from other people, from the newsgpaper, from the
media, from friends, from their ministerg, from
others. The rule does not prohibit lawyers who have
had relationships with these people in the past from
telling them about it.

So, for example, under the proposed rule a
lawyer who learns that an 80-year-old man who has
filed a divorce case against his 80-year-old wife who

is 1n a wheelchair can't hear about that divorce case
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from a lawyer who 1s trolling, but a 30-year-old man
who was previously represented by a lawyer when he
beat up his wife can hear about that divorce case
being filed from the lawyer who represented him five
yvears ago on that assault case.

That's because the proposed rule is aimed at
golicitation and not at the threat of domestic
violence. There is no reguirement that in preventing
the scolicitation that there be any allegation of a
threat or a reasonable suspicion that there is going
to be domestic violence, nothing like that. All you
have to do is have the suffix, the prefix, whatever,
on your ccmplaint that matches a domestic -- a family
matter case, and automatically for 14 days or until
proof of service is filed you can't send your trolling
letter.

Now, we have heard that, well, it really is a
short period of time, and it's probably less than 14
days, because often within two or three days of the
procf of gervice service is made, but there is no
requirement that you file a procf of gervice in two or
three days. How does anybody kncw that service has
been made? So for all intents and purposes it's going
to be a 1l4-day period.

The caseg that were cited to you invelving
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the stay periods -- 45 days, 30 days, 20 days -- in
ambulance chasing cases simply don't apply. Those
involve, as was stated, ambulance chasing. That's for
purposgseg of sgtarting a lawsuit, where you are looking
for plaintiffs.

If we are going to analogize it to our
situation here, if you saw an article in the paper
about a woman in a hospital who was beat up and her
hugband was under suspiclion, he was a perscon of
interest being interviewed by the police, and there
was a court rule or there was a statute that said you
can't call the wife, the woman sitting in the
hospital, and say., vou know, you don't have to take
this kind of abuse. We are very experienced in
handling divorce cases for abused spouses, why don't
you let us start a divorce action for you? Then i1t
would be analogous to the ambulance chagsing cases.

But here we have a case that's already been filed.
The golicitation goes to a party, not to a prospective
plaintiff.

If we want to analogize to the ambulance
chasing caseg on the other side, you have already had
your complaint filed, you had your plane crash, vyou
are representing the family, somebody is representing

the family. Would anybody say you can't write a
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letter to United Airlines and say did you know a
complaint has been filed against you? Would you have
to wait 14 days to send a letter to United Airlines?
That's how they are trying to analogize it in this
situation. The cases simply do not apply.

I think we all agree that commercial speech
is protected. You can have restrictions. They just
have to be very narrowly drawn. Here they are not
narrowly drawn. While 14 days may be considered
narrow, 1t's not narrow here, because it applies to
every family matter case, not just cases where there
is some reasonable chance that you have a problem, and
it applies to lawyers in certain situations and not
other situations. There is no showing here that there
is a bigger danger if you find out from a lawyer who
doesn't know the plaintiff -- know the defendant
veréus if you find out about the case from the
newspaper, from a different lawyer, from a family
member, from another source, from the intermet.

In the example that was given, the very
personal example that you heard about where the wife
found the check in the pocket, she found out that way
about a potential divorce case. She didn't find out
about 1t because a lawyer wrote a letter. So there is

no showing that this is going to prevent any harm, and
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it's very, very, very overbroad. The Ethics Committee
urges you nct tce adopt the propesed rule, and T thank
you very much for your time.

CHATRPERSON JOHNSON : Thank vyou. Is there
any further discussion on the motion? Hearing none,
there is -- I am sorry. If you would please go to the
microphone and indicate -- excuse me, we'll have
order. If you will please go to the microphone and
give your name and your circuit, please.

MS. HAROUTUNIAN: Madam Chair, Ed Haroutunian
from the 6th circuit. I have two guestions fcor the
proponents. One, what other states have such a rule
with regard to the family law area, and, sgecondly, if
a client finds out about a divorce but has not been
served, can the attorney ethically deal with that
client? Those are the two gquestions that I have,
Madam Chair, and I would hope that someone from the
proponent's side would respond.

CHATRPERSON JOHNSON: Mr. Martina, if you can
respond to that.

MR. MARTINA: I have to say, just like
Arizona and Florida and other states who have taken, I
think, very responsible moves towards dealing with
igsues like thig, I don't know of other states that

have done this. I don't know though if in other
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states there are pecple out there who are contacting
individualsg on family law matters before they are even
served. The reality of it is that we know this is a
problem for those of us that do family law. You know,
a subsgtantial number of cases that get filed do
require gome sort of ex parte relief, and so what we
are trying to do 1s deal with the problem before it
develops a lot of momentum.

I really didn't understand the gecond
question. I apologize.

MS. HARQUTUNIAN: May I°7?

CHAIRPERSON JOHNSON: Without objection, you
may restate.

MS. HAROUTUNIAN: For clarification, here is
the question. If a c¢lient finds out about a divorce
but he has not been served with that divorce, can he
go to an attorney and speak to the attorney without
having been served?

MR. MARTINA: Oh, absolutely. First we have
to remember, just because an ex parte order is
effective when entered, it's not enforceable till
served, but the bottom line is that i1f a person finds
out that, absgolutely, and they can look at an
advertisement to take them to that lawyer or they

could have maybe gotten a general solicitation by mail
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from that lawyer previously, thought, you Know, they
look competent, they are in the area, I can go to
them, or they could have seen them on radio or
television or any number of reasons. Absolutely
nothing would prevent that whatsocever. The lawyer
would be doing nothing wrong,

MES. HAROUTUNIAN: In follow up.

JUDGE CHMURA: If he wants to finish making a
statement.

CHAIRPERSON JOHNSON: Sure, and please
remember each speaker may only speak once and speak
for no more than three minutes.

If you want to follow up on your question,
ves, you may do that, Mr. Haroutunian.

MS. HARQUTUNIAN: The follow-up is, from the
attorney's point of view, will the lawyer be somehow
ethically, have an ethical problem by speaking to a
client who has not been served but who knows that a
divorce i1s coming, and my concern is what does that do
to the lawyer, because you are now potentially putting
that lawyer on the spot, and in my judgment there are
enough things in this world where lawyers are put on
the spot.

MR, MARTINA: This would not prohibit that at

all. If a person --
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CHAIRPERSON JOHNSON: Mr, Martina, I am
gsorry. You can't answer that at this point. Thank
you.

Yes, sir.

MR. MCCLORY: Mike McClory from the 3rd
circuit. I am a former chair of the Probhate Egtate
Planning Section, so I have enough knowledge to be
dangerous about court rules. We dealt with a new
probate code. We have a new trust code that takes
effect April lst. I doubt my wisdom in this area,
because I don't do anything in it, but I just want to
throw out some general things that I think we should
consider ags we are deliberating this.

The first is T was struck by, you know, not
really having a valid example of it, like something
that actually occurred as a result of solicitation
that did cause this harm.

The other thing that I am, you know, struck
by is that this is how we work with both trust code,
probate code, other probate legislation, other court
rules., If you don't have a consensus from these
different groups and you try to get that, we would not
usually go forward. What I am saying is that they
have chosgen, the Family Law Section, for their own

tactical reasons when they had thisg consgensug 18
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months ago to come to the Bar section to try to get
our endorsement to somehow maybe grease the skids.

Now, I have never dealt with something along
this nature. Why they haven't and why they still
don't, and they are free to do so as far as I know,
unless this is one of those administration of justice
igsues, just submit this to the Supreme Court
themselves, just to go ahead and do that and then have
the comment process go through. I think what we have
to be careful with as an organization, however we
decide, and I am just really not guite sure what I am
going to do myself, ig that why they haven't chosen to
do that 18 months ago when they had thig consensus.

The other thing that strikes me ig the
guestion Ed asked about no other statesgs having done
something similar. For instance, when we were
adopting Michigan Trust Code, which takes place
April 1st, there are 22 states that have different
vergsions of the Uniform Trust Code, which we drew out
significant parts. So that shows we are kind of like
in a trend line, We are going along in terms of doing
that,

I am not saying that there can't be a problem
here, bhut these are all iggues from a policy

standpoint that we have to consider in terms of doing
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1 that, in terms of letting this go ahead on our own if

2 there is this dispute between the two different

3 sections or whether we are so sure that it's

4 overridingly important to go ahead and give this huge

5 endorsement. That's all I have to stay.

6 CHAIRPERSON JOHNSON: Thank you, Mr, McClory.

7 MR. KRIEGER: Madam Chair, Nick Krieger from

8 the 3rd circuit. I have a couple guestions.

9 Constitutional issueg aside, I think it could be more
10 precisely tailored, but that's neither here nor there.
11 I suppose it 1s, but my real question is what teeth
12 are there here? I mean, would this just be a general
13 grievable offense, and, if so, isn't it already
14 covered by MRPC 7.3(Aa)? 7.3{(A), of course, is very
15 broad, but if you read the official comments, the
16 Supreme Court has stated that it is to be interpreted,
17 you know, 1in accordance with Shapero. It needs to be
18 read in a limited fashion so as not to viclate
19 Shapero. Well, neither would this maybe( at least the
20 proponents say that it wouldn't.

21 So I think i1t might be a duplication of

22 7.3{4), which, of course, ig broader and doegn't Jjust
23 apply to family law casesg, but it says that you can't
24 go out and scolicit somebody if you are looking for

25 your owll pecuniary gain. Well, of course, attorneys
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always solicit people for their own pecuniary gain,
but maybe it's already covered.

And the last thing 1s, if it's in the
Profegsional Rules of Conduct or the Court Rules, I
don't think it's anything more than a sanctionable
offense, and I want to know if I am wrong about that
and 1f someone who does this could be sanctioned by a
trial court. I find no parallel provisgions to 7219 or
7319 for trial courts, which would allow a trial court
to award general sanction for gross violation of the
Court Rules or the Michigan Rules of Professional
Conduct, whereas the Court of Appealg and the
Supreme Court can. So maybe somebody could address
that. Thank you.

CHAIRPERSON JOHNSON: Thank you, Mr. Krieger.
Woman at the microphone here.

MS. OEMKE: Kathleen Oemke, 44th circuit. I
am speaking in favor of the proposal. The idea that
domestic violence is predictable is ridiculous. One
never knows when anything is going to erupt. The
calmest families can have emotional breakdowns and
breakdowns in temperament so that people can bhe put in
danger at a moment's notice.

People can find out about their situation in

public record i1f they are looking for it; however, as
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we all know, people don't go looking for that
information unless they have suspicions regarding
that.

I believe that the previoug attorneys or the
family members that are attorneys that have contact
with the person would have an established method of
trust and would be able to assist the people in a
domegtic arena and perhaps prevent further damage.
Thank vyou.

CHAIRPERSON JOHNSON: Thank you, Ms. Oemke.
Gentleman here at this microphone.

MR. LINDEN: Jeff Linden, 6th circuit. T am
not necessarily in faveor or against the concept of
protecting the perceived harm. I tend to want to
protect the perceived harm from occurring. My concern
ig in line with Mr. Haroutunian's comment that I don't
think this proposal gets us there in the following
way: It reads in the second clause, A lawyer may not
contact or solicit a party for purposes of
establishing a client/lawyer relationship.

In Mr. Haroutunilan's example where a family
law defendant becomes aware of the case that has not
been either served with the case and the 14 days has
not expired and seeks to contact a lawyer, as this is

written, that lawyer that is contacted, let's gay a
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voicemail message was left, could not call that person
back without violating this proposal. And I don‘t
think that in this circumstance, as written, that the
risks to the professional who is not doing the
trolling that the people are trying to prohibit stands
at risk of having ethical or professional discipline,
which I don't believe was intended, and I understand
the proponents have argued that that isn't what it
gsays and that's not what's intended, but the language
used does appear to be contact, and calling somebody
back would be contact for purposes of establishing a
special relationship, and if you are not a relative
and you don't have prior business with that person,
yvou would violate this proposal, and to that extent I
think as written this is overbroad.

CEAIRPERSON JOHNSON: Thank you, Mr. Linden.
The woman at the microphone over here.

MS, WASHINGTON: Good afternoon,
Erane Washington, 22nd circuit, and I am neither in
favor or opposed. I don't know where I am yet, but I
do have some concerns with the way it's currently
written ag well, and this goes to the issue of
predicting. I think that it's not in every case you
can predict whether there is going to be domestic

violence, but there are indicators. Having done
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criminal law and scme family law, I know that there
are indicators and there is a series of standards that
are used to determine whether or not someone is going
to be a batterer in a domestic situation, and there
are indicators with respect to children and whether
there i1s a risk of harm or them being taken out of the
city.

So my concern is in addressing that I have
the overly broad issue with family law in every family
law case this particular statute would apply, and I
would ask the committee whether or not they would
consider imposing some type of a duty on the family
law practitioner who is filing the case to provide an
affidavit indicating that there is some type of
domestic situation going on. In that event it would
be narrowly tailored to situationg in which there were
domestic violence, and then you impose an ethical duty
upon the practitioner to actually take a look at that
and see whether there is an indicator.

And then, secondly, my next concern ig that
in this particular situation where this rule would
apply it seems to go further in basically sending to
the public that whole rule that the first to file
actually ends up with the right to the c¢hildren and

all those other issues. So I think you have to look
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at it and deal with the overly broad way that it's
written right now.

CHAIRPERSON JOHNSON: Thank you. Gentleman
over here.

MR, WEINER: James C. Weiner from the 6th
circuit. Two things. One, I listened to this, and I
have feelings both ways, bhut I would like to say that
I think this is simple enough, 14 days and up, it's a
bright line rule, and it's actually probably very easy
even ethically for us to take a look at,

Now, I would like to also propose a friendly
amendment to say, A lawyer may not initiate contact or
solicit a party. So that gets usg around returning
phone callgs from somebody that's contacted them. That
gets us around talking to somebody that they had
golicited an attorney.

CHAIRPERSON JOHNSON: Mr. Weiner, will you
repeat your friendly amendment, then I will ask the
proponent if ghe is in favor of that.

MR. WEINER: I would like to add the word
"initiate" immediately prior tec "contact" on the
gsecond line.

MS. SADOWSKI: The proponent accepts the
friendly amendment,

CHAIRPERSON JCHNSON: Thank you,
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Ms. Sadowski.

Is there any further discussgion?

MR. MIENK: Roy Mienk from the 55th circuit.
I think to me the problem is that, as stated, it's a
simple rule, and it was originally targetted at a
gpecific problem of trolling. The rule should
actually be specific to the problem. I mean, you can
analogize this to all kinds of cases. Some of the
worst cases I have seen are real estate property line

caseg, and the neighbors get notice of i1t, and then

they are fighting,

So if you are loocking to do all cases, then
do all cases, but just to limit it to family law, if
you are going to do this for trolling, make it
specific for trolling. Define trolling and put it in
the resclution, because it's just a general rule which
to me anybody that did direct mailing would be in
violation of, and so now we have got somebody who does
a direct mailing in violation of the rule, and he
could be brought up on ethical charges, and I think
that's where I see the Ethics Committee is coming,
that people that are not targetted by the rule would
be in trouble.

CHAIRPERSON JOHNSON: Thank you very much.

Any further discussion?
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M3. SADOWSKI: 1Is response from the proponent
allowable?

CHAIRPERSON JOHNSON: From the floor, if you
want to move to close debate.

MR. WEINER: Point of order, shouldn't we
vote on the friendly amendment firgt before we vote
on --

CHATIRPERSON JOHNSON: No.

MR. WEINER: Oh, it's a friendly amendment.

CHAIRPERSON JOHNSON: It was accepted.

You are the proponent. If you wish to make a
final statement, you may.

MR. REISERK: May I just briefly be heard? It
not, I will sit down and we will vote.

CHAIRPERSON JOHNSON: She has not come to the
podium yet. I will allow it.

MR. REISER: John Reiser, 22nd circuit. I
don't think this is to address trolling. I think this
ig to address the extra judicial things that go on
prior. It's not the receipt of the letter or the
sending of the letter. It's what gets done once they
get notice and don't hire the lawyer. It's that which
ig done pricor to the defendant coming in to court,
alienating the assets.

As an assistant prosecuting attorney in
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Ann Arbor, I have the luxury of law enforcement
policies which strongly favor arrests in domestic
viclence cases, which means that the defendant is
hauled before the court and the conditions are gone
over with that defendant. Why I am supporting this is
becauge over the last three years the Family Law
Council has unanimously been in favor of it, and I
understand that the Family Law Council 1s attorneys
who represent both plaintiffs and defendants, both the
wiveg and the husbands, and 1f we are nothing, we are
an organization which regulates ourself, and those
people who know best about this stuff are saying we
got to do this to protect people, to protect families,
and that's why I would urge our members to support
thig. Thank you.

CHAIRPERSON JOHNSON: Thank you very much,
Mr. Reisger.

If there is no further discussion, the
proponent may make a final statement, and I will call
you to the podium, please,

MS. SADOWSKI: As Mr. Reliser stated, this is
not an anti-trolling statute. This is a proposal to
stop prior notice in order to prevent irreparable
injury, logs, other damage resulting from the delay

required to effect notice or that notice will
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precipitate adverse action before an order is issued.
That's what this is about. It is the problem with the
notice requirement that would violate an ex parte
order, the spirit of an ex parte order already in our
statutes.

Our special proceedings section of our Court
Rules, the 3.200, isg inclusive of all family law
matters. Thank you.

CHAIRPERSON JOHNSON: Thank you very much.
There is now a motion on the floor, and the debate has
been closed with the final proponent. There ig a
motion and a second on the floor to move the proposal
as presented with the one word "initiate" inserted.

Hearing no further discussion, all those in
favor of the proposal for attorney solicitation as
proposed with the insertion please signify by saying
aye.

All those opposed say no.

Any abstentions?

VOICE: Division.

CHAIRPERSON JOHNSON: At this point I have
heard a call for division. There is no debate. I
would ask ~-- I am going to repeat the request again,
and I am going to ask you to stand. Will the clerk

and the vice chairperson pleage count the votes.
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Those in favor of the proposal for the
attorney sgolicitation with the one word "initiate"
inserted, please stand now,

(Votes being counted.)

CHATRPERSON JOHNSON: Thank you. Those
members may be seated. All those opposed please stand
now.

(Votes being counted.)

CHATRPERSON JOHNSON: Thank you. You may all
be seated. The tellers have counted. The votes were
68 aye, 43 no. The motion carries. Thank you to all
who participated in this, the Family Law Section, the
Civil Procedure Committee. We appreciate very much
yvour involvement in this issue.

The next and final item on our calendar is
number 17, which is an informational update from the
Special Issues Committee considering the revised
Uniform Arbitration Act, and at this time I would like
to call to the podium the chairperson of the Special
Issues Committee, Ms. Krista Licata Harcutunian for
her report of the Special Issues Committee.

MS. HARQUTUNIANW: Good afterncon. My name is
Krista Licata Harcutunian. I am chair of the Special
Issues Committee. I am from the 6th circuit.

I wanted to, number one, thank the officers,
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Ord er Michigan Supreme Court

Lansing, Michigan

December 2, 2011 Robert P. Young, r.,
Chief Justice

ADM File No. 2010-22 Michael I. Cavanagh
Marilyn Kelly

Stephen J. Markman

Proposed Amendment of Rule 7.3 Diane M. Hathaway
of the Michigan Rules of Professional Mary Beth Kelly
Conduct (Regarding Solicitation of Potential Brian K. ?lil;ijs

Family Law Clients by Attorneys)

On order of the Court, this is to advise that the Court is considering an amendment

of Rule 7.3 of the Michigan Rules of Professional Conduct. Before determining whether
the proposal should be adopted, changed before adoption, or rejected, this notice is given
to afford interested persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of all. This matter
will be considered at a public hearing. The notices and agendas for public hearings are
posted at www.courts.michigan.gov/supremecourt/resources/administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an order on the

subject, nor does it imply probable adoption of the proposal in its present form.

[The present language is amended with new language indicated
in underlining and deleted language overstricken. ]

Rule 7.3 Direct Contact with Prospective Clients

(a)

A lawyer shall not solicit professional employment from a prospective client with
whom the lawyer has no family or prior professional relationship when a
significant motive for doing so is the lawyer’s pecuniary gain. The term “solicit”
includes contact in person, by telephone or telegraph, by letter or other writing, or
by other communication directed to a specific recipient, but does not include
letters addressed or advertising circulars distributed generally to persons not
known to need legal services of the kind provided by the lawyer in a particular
matter, but who are so situated that they might in general {ind such services useful,
nor does the term “solicit” include “sending truthful and nondeceptive letters to
potential clients known to face particular legal problems™ as elucidated in Shapero
v Kentucky Bar Ass’n, 486 US 466, 468; 108 S Ct 1916; 100 L. Ed 2d 475 (1988).
However, in any matter that involves a family law case in a Michigan trial court, a
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December 5, 2011

Mr. Corbin R. Davis

Clerk, Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

Re: AM 2010-22 & MRPC 7.3:
Controlling Family Law Attorney “Trolling”

Dear Mr. Davis:

The Family Law Council, representing the Family Law Section of the State
Bar of Michigan, unanimously voted 19-0 to support AM 2010-22 at its
December 3, 2011 meeting. The proposed Court Rule Amendment is carefully
tailored to restrict an attorney's targeted solicitation of a party to a divorce case
for the lesser of fourteen (14) days or service of process on the other party.

The Family Law Section has been a strong proponent of controlling the
increasingly widespread practice of attorneys soliciting the representation of
prospective clients prior to a party having been served with a copy of a
Complaint, Injunctions against Transfer of Assets, Temporary Custody Orders,
Personal Protection Orders or other initial pleadings in a Divorce case.

This practice is commonly referred to as “trolling” for Divorce clients. It
typically involves an attorney inspecting the case filings in a County and
immediately soliciting the representation of a client by mail or otherwise.
These are “targeted” solicitations because they are directed to persons who
have actually been named as defendants or parties in a family law case.

Because ex parte relief, injunctions, temporary restraining Orders, Personal
Protection Orders may still be in process, a party in receipt of a targeted
solicitation prior to being served with the pleadings and Orders in a family law
case, is not yet subject to the jurisdiction of the court, and advance notice
furnishes the opportunity to transfer assets, change beneficiary designations,
remove the children from their custodial environment, or otherwise avoid and
evade Court process prior to being served with the Complaint, Injunctions,
Restraining Orders, Personal Protection Orders or other pleadings.
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This is a matter of grave concern to the Family Law Section because “tipping off”
a Defendant in a family law case to a divorce or family law case filing before a party can
be served with the Complaint, or a Personal Protection Order, or an Ex Parte Order
substantially increases the risk of physical or economic harm to the Plaintiff or the
children involved in a high conflict divorce. Michigan law is clear that prior to issuance
of an injunction, or an ex parte order, or an order restraining the transfer of assets, the
trial Court must make a specific determination, based upon well pled facts, that
irreparable harm in the form of physical or economic injury is imminent.

Our Michigan statutes and common law authorize PPOs, injunctions, temporary
Custody Orders, asset restraining Orders, and other injunctive relief which may clearly be
frustrated when the a party receives advance notice through a targeted solicitation from
an unknown attorney prior to service of a Complaint, or service of an injunction,
restraining Order, personal protection order or other ex parte Order from a trial court.
Until an injunction or restraining Order is served upon a Defendant there is nothing: (1)
prohibiting a party from seizing children and passports and fleeing the County; (2) from
emptying out bank accounts, and fleeing the jurisdiction; (3) from changing beneficiary
insurance designations, transferring money or assets into the hands of third parties; (4)
from assaulting, wounding, molesting or beating the other party.

Justice Hathaway has requested that Shapero issues be addressed in any
commentary to AM 2010-22, Constitutional restrictions upon commercial free speech
are a relevant consideration in this discussion.

SHAPERO v KENTUCKY BAR ASSOCIATION

The case of Shapero v Kentucky Bar Association, 496 U.S. 466 (1988) is neither a
bar nor an impediment to controlling lawyer trolling in family law cases. Shapero
involved a foreclosure proceeding, not a family law case. Injunctions, ex parte orders,
restraining orders, and personal protections orders are neither regular nor routine in
foreclosure cases. These were not considerations in the Shapero case.

Shapero challenged a total ban on targeted, direct mail solicitation by attorneys.
Contrast this with AM 2010-22, which restricts attorney solicitation to the first to occur
of either service of process of the Complaint and other pleadings, or fourteen (14) days.
This temporary waiting period is the opposite of a total ban on attorney solicitation. This
temporary ban could be a minimal as a day or two, depending upon service upon the
Defendant, and not longer than a maximum period of fourteen (14) days.

Moreover, Shapero, id at 476, reaffirmed the power of the State to regulate
abuses, which might require attorneys to file their proposed solicitation letter with the
state:

“The state can regulate such abuses and minimize mistakes through far
less restrictive and more precise means, the most obvious of which is to
require the lawyer to file any solicitation letter with a state agency.”
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However, the Shapero suggestion of “filing a letter with the State” ignores the
stark reality that providing prior advance notice to a party who may be served with an
Injunction or Restraining may invite the very conduct sought to be restrained by Court
Order. Approving the generic content of a targeted solicitation to a prospective defendant
utterly fails to address to issues of prior notice to a party about to be served with a
Complaint for Divorce and ex parte restraining orders, injunctions, or a personal
protection order.

FLORIDA BAR v WENT FOR IT

The United States Supreme Court specifically upheld a 30 day “blackout period”
prohibiting the solicitation victims of accidents in Florida Bar v Went For It, 515 U.S.
618 (1995). The Supreme Court noted that “pure commercial advertising” has “...always
reserved a lesser degree of protection under the First Amendment”, id. at 635.

The Supreme Court concluded:

“We believe that the Bar’s 30 day restriction on targeted direct mail solicitation
of accident victims and their relatives withstands scrutiny under the three pronged
Central Hudson test that we have devised for this context. The Bar has substantial
interest both in protecting injured Floridians from invasive conduct by lawyers and
preventing the erosion of confidence in the profession that such repeated invasions have
engendered.”

The Florida Bar v Went For It case is good law today.

Significantly, AM 2010-22 is even less restrictive than the Florida rule: (1) It
only applies only to family law cases; (2) the longest period of restriction is fourteen (14)
days — less than half the thirty (30) days in Florida; (3) the restriction disappears if the
other party is served with process, which may only involve a day or two delay; (4) AM
2010-22 is carefully and precisely constructed to impose minimal limitation upon direct
or targeted lawyer solicitation, and does not deal with the content of the solicitation. .

RESTRICTIONS ON COMMERCIAL FREE SPEECH ARE SUBJECT TO A
FOUR PRONG FREE SPEECH TEST

The Shapero case has frequently been suggested as standing for the proposition
that it is “unconstitutional” to impair the free speech/commercial advertising rights of
attorneys. A careful reading of Shapero makes clear it did not stand for this proposition.
Subsequently, Florida Bar v Went For It confirmed the right of the State to impose a 30
ban on direct, targeted solicitation to accident victims.

When dealing with regulation of commercial free speech, which the Florida Bar
case held was subject to “lesser” standards of protection. Moreover, and even prior to
Shapero, the United States Supreme Court had enunciated the four prong test to regulate
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commercial speech in Central Hudson Gas & Electric v Public Service Commission, 447
U.S. 557 (1980) which can be regulated if (1) If the advertising is not accurate it can be
suppressed. (2) If the Government has a substantial interest in the restrictions, speech can
be restricted. (3) A showing that the restriction is something more than “ineffective” or
“remote support” for the asserted purpose. (4) If the restriction could be the subject of a
more limited restriction, it may be subject to challenge.

Subsequent to the Central Hudson Gas case, the United States Supreme Court
relaxed this test, and held in Board of Trustees v Fox, 492 U.S. 469 (1980) ruled that
there must only be a “reasonable fit” between the goals and the restriction.

Clearly there is a “reasonable fit” between the goal of preventing advance notice
of a filing of a complaint, restraining orders, personal protections orders, and other
injunctions in a family law case and prohibiting the targeted solicitation. What valid
public policy goal can possibly be asserted in arguing that persons who are the subject of
Court Orders are entitled to “advance notice” prior to their being effective?

What about “suppressing all family law files”? This is not a reasonable solution
because: (1) it is overbroad, (2) it would make it more difficult for attorneys to exercise
their commercial free speech rights, (3) would interfere with the rights of the public to
access court files and records; and (4) it would impose a significant additional cost upon
counties, courts, and clerks who are already resource strained. Is there any conceivable
lesser period of time for the restriction to be meaningful or effective? Hardly. It is
common place in divorce cases, particularly in the larger population areas, for ex parte
orders to take several days to enter. It may take even longer for them to be returned to
counsel for service of process. Moreover, the advent of “e-filing” in many counties
makes it impossible for counsel to personally deliver the proposed orders and injunctions
to the assigned judge.

Significantly, AM 2010-22 does not preclude either the attorney or the public
from examining and inspecting public files and records; it does mot prohibit the direct
solicitation of the prospective client. It does not prevent the soliciting attorney from
drafting the solicitation letter and putting postage on it — it only delays the mailing!
ADM 2010-22 does impose an absolute minimal period of time prior an attorney being
able to forward the direct, targeted solicitation. This “waiting period” of fourteen (14)
days will be even shorter if the attorney for the Plaintiff files a Proof of Service, further
reducing the impact of the restriction.

TEMPORARY RESTRICTIONS ON TARGETED SOLICITATIONS ARE
COMMON THROUGHOUT THE UNITED STATES.

A recent case from the 2™ Circuit Court of Appeals has exhaustively analyzed the
constitutionality of 30 day “moratoriums” applicable to personal injury or wrongful death
cases in the State of New York; Alexander v Cahill, 598 F. 3%, 79 (2010) affirmed the 30
day moratorium on targeted solicitations of accident victims.
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In the course of its analysis, the Court of Appeals noted, id at p. 98, the following
states that have banned direct, targeted solicitation in personal injury or wrongful death
cases: (1) Ariz. Rules of Profl Conduct R. 7.3(b)(3) (prohibiting "written, recorded or
electronic communication or by in-person, telephone or real-time electronic” solicitation
where "the solicitation relates to a personal injury or wrongful death and is made within
thirty (30) days of such occurrence"); (2) Conn. Rules of Profl Conduct R. 7.3(b)(5)
(imposing a forty-day moratorium on "written or electronic communication concern[ing]
an action for personal injury or wrongful death"); (3) Ga. Rules of Profl Conduct R.
7.3(a)(3) (imposing a thirty-day moratorium on "written communication concern[ing] an
action for personal injury or wrongful death"); (4) La. Rules of Profl Conduct R.
7.3(b)(iii)}(C) (imposing a thirty-day moratorium on communication "concern[ing] an
action for personal injury or wrongful death"); (5) Mo. Rules of Prof1 Conduct 7.3(c)(4)
(prohibiting written solicitation, including by e-mail, "concern[ing] an action for personal
injury or wrongful death ... if the accident or disaster occurred less than 30 days prior to
the solicitation"); (6) Tenn. Rules of Prof'l Conduct R. 7.3(b)(3) (prohibiting solicitation
of "professional employment from a potential client by written, recorded, or electronic
communication or by in-person, telephone, or real-time electronic contact" if "the
communication concerns an action for personal injury, worker's compensation, wrongful
death, or otherwise relates to an accident or disaster involving the person to whom the
communication is addressed ... unless the accident or disaster occurred more than thirty
(30) days prior to the mailing or transmission of the communication.

CONGRESS HAS MIRRORED STATE RESTRICTIONS ON ATTORNEY
’ SOLICITATION IN AIRLINE CASES.

A paramount example of Federal concern over the rights of parties to be free from
improper solicitation by attorneys or their representatives has occurred in airline cases. It
is illegal under Federal Law to solicit victims or the families of victims of airline crashes
for a period of time after a crash. The Aviation Disaster Federal Assistance Act of 1996,
Pub. L. No. 104-264, 110 Stat. 3213 (codified at 49 U.S.C. 1136 (2006). This Act was
amended in 2000 and the moratorium extended to 45 days. No challenge has ever been
brought to this Statute.

CONCLUSION

Not all divorces are high conflict divorces. Not all divorces involve assault,
battery, mayhem, murder, misappropriation of assets, kidnapping of children out of the
Country, or pillaging of a marital estate. However, our Statutes specifically provide for
orderly processes designed to prevent irreparable harm to parties and children.

These processes involve ex parte relief, injunctions, restraining orders, temporary
custody orders, and personal protection orders.  The public policy of the State of
Michigan is subverted by family law trollers who provide advance notice to litigants,
prior to their being served with legal process. The public policy of the State of Michigan
is sabotaged when a party to a divorce case is able to act with impunity because of
advance knowledge of a pending injunction or restraining order.



Letter from the Family Law Section Regarding ADM File No. 2010-22

When this issue first came to the Family Law Council nearly four (4) years ago,
Circuit Judge John Hammond, Berrien County, forcefully and passionately argued that
“one dead body is too many”. If a single irreparable injury is prevented by approval of
ADM 2010-22, then this goal will have been accomplished. The family law section, and
the Michigan Supreme Court, should not have to wait for “one dead body” prior to taking
action on this critical issue.

Chair Per
Family Law Council
Family Law Section - State Bar of Michigan



To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: HB 5304 — Judges of the Court of Claims
Background

The bill, generally speaking, would transfer the Court of Claims from the Court of Appeals to circuit
court judges assigned by the Supreme Court.

The Court of Claims is the court with the jurisdiction over claims and demands against the State of
Michigan and any of its departments, commissions, boards, institutions, arms, or agencies. It also has
jurisdiction over any counterclaim on the part of the state against any claimant who brings an action
in the Court of Claims.

Prior to 2013, under the Revised Judicature Act, the Court of Claims was created as a function of the
circuit court for the 30" Judicial Circuit (Ingham County). Judges of that circuit exercised the
jurisdiction of the Court of Claims. In 2013, the legislature transferred the Court of Claims from the
30" Judicial Circuit to the Court of Appeals. Under Public Act 164 of 2013, the Court of Claims has
consisted of four appeals court judges from at least two Court of Appeals districts assigned by the
Michigan Supreme Court.

Under House Bill 5304, the Court of Claims would consist of four or more circuit court judges as
assigned by the Supreme Court. The bill contains provisions to ensure geographic diversity among the
assigned circuit court judges by requiring that there must be at least one judge appointed from each
district of the Court of Appeals along with additional requirements to ensure judges from an array of
different population sized counties are appointed. The clerk of the Court of Appeals would continue
to serve as the clerk of the Court of Claims, and would assign cases to the Court of Claims judges by
blind draw. Finally, the bill provides for the counties form which the circuit court judge are appointed
to be reimbursed for reasonable and actual costs incurred by the counties in performing the functions
of the Court of Claims.

Keller Considerations
This bill would directly impact the functioning of the Court of Claims by transferring the Court of
Claims from the Court of Appeals to selected circuit court judges.



Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g Regulation and discipline of attorneys v" Improvement in functioning of the courts
> 5 ° Ethics e Availability of legal services to society

g g e Lawyer competency

S5 ¢ Integrity of the Legal Profession

- g_ e Regulation of attorney trust accounts

Staff Recommendation
The bill satisfies the requirements of Ke/ler and can be considered on its merits.

HB 5304
Page 2
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Sponsors
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Brian Elder
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Categories
Courts: judges; Courts: circuit court; Courts: court of appeals;

Courts; judges; procedure for certain circuit court judges to sit as judges of the court of claims; establish. Amends secs.
6404, 6410 & 6413 of 1961 PA 236 (MCL 600.6404 et seq.).

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].
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Documents

House Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the House
As Passed by the House is the bill, as introduced, that includes any adopted House amendments.

As Passed by the Senate
As Passed by the Senate is the bill, as received from the House, that includes any adopted Senate
amendments.

House Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
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Date a |Journa| |Action
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HOUSE BILL NO. 5304

December 19, 2019, Introduced by Reps. Filler and Elder and referred to the Committee on Judiciary.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

by amending sections 6404, 6410, and 6413 (MCL 600.6404, 600.6410, and 600.6413), as amended by
2013 PA 164.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 6404. (1) The court of claims consists of 4 eeourt—of appealts—Fudges—fromat—teast—2
court—ofappeats—districts—or more judges of the circuit court assigned by the supreme court as
provided in this subsection. A ceourt—eofappeats—Tudge—judge of the circuit court while sitting
as a judge of the court of claims may exercise the jurisdiction of the court of claims as
provided by law. In assigning the judges of the circuit court who will sit as judges of the
court of claims, the supreme court shall ensure all of the following:

(a) Not less than 1 judge of the circuit court in each of the 4 court of appeals districts
is assigned to sit as a judge of the court of claims.

(b) Not less than 1 judge of the circuit court from a county with a population of less
than 60,000 people is assigned to sit as a judge of the court of claims.

(c) Not more than half of the judges of the circuit court assigned to sit as judges of the
court of claims are from counties that have populations of more than 250,000 people.

(2) All matters pending in the court of claims as of the effective date of the amendatory
act that added-amended this subsection shalii-must be transferred to the clerk of the court of
appeals, acting as the clerk of the court of claims, for assignment to a—eourt—of appeats—Fudge
the judge of the circuit court sitting as a court of claims judge pursuant to section 6410. The
transfer shall -be-is effective on the effective date of the amendatory act that added-amended
this subsection. After a matter is assigned to the judge of the circuit court, the clerk of the
circuit court where the matter is assigned shall act as the clerk of the court of claims for
that matter.

(3) Beginning on the effective date of the amendatory act that added-amended this
subsection, any matter within the jurisdiction of the court of claims described in section
6419 (1) pending or later filed in any court must, upon notice of the state or a department or
officer of the state, be transferred to the court of claims described in subsection (1). The
transfer shall-be-is effective upon the filing of the transfer notice. The state or a department
or officer of this state shall file a copy of the transfer notice with the clerk of the court of
appeals, who shall act as the clerk of the court of claims, for purposes of assignment to a—the
judge of the circuit court ef—appeats—Fudge—sitting as a court of claims judge pursuant to
section 6410. After a matter is assigned to the judge of the circuit court, the clerk of the
circuit court where the matter is assigned shall act as the clerk of the court of claims for
that matter.

(4) If a judge assigned to serve on the court of claims is disabled, disqualified, or
otherwise unable to attend to a matter, another judge assigned to sit as a judge of the court of

claims may continue, hear, determine, and sign orders and other documents in the matter. The
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state court administrator may assign a replacement judge to sit as a court of claims judge for
that matter only.

(5) In——ecase—a—court—ofappealts—If a judge designated—to—sit—as—the Judge—of-assigned to
serve on the court of claims dies before signing a judgment and after filing a finding of fact
or rendering an opinion upon proof submitted and argument of counsel disposing of all or part of
the issues in the case involved, a successor as judge of the court of claims may proceed with
that action in a manner consistent with the finding or opinion and the judge is given the same
powers as if the finding of fact had been made or the opinion had been rendered by the successor
judge.

(6) A judge assigned as—a—Fudge—-of—to serve on the court of claims shall-must be assigned
for a term of 2 years and may be reassigned at the expiration of that term.

(7) The term of a judge of the court of claims expires on May 1 of each odd-numbered year.

(8) When a judge who is sitting as a judge of the court of claims leaves office or is
otherwise unable to serve as a judge of the court of claims, the supreme court may assign a
court—ofappeats—Tudge—judge of the circuit court to serve for the remainder of the judge's term
on the court of claims.

(9) The supreme court shall select a chief judge of the court of claims from among the
court—of appeats—udges—judges of the circuit assigned to the court of claims.

Sec. 6410. (1) The clerk of the court of appeals shall serve as the clerk of the court of
claims for purposes of receiving a filing under subsection (2), or for filing a notice of
intention to file a claim under section 6431, assigning a cause of action under subsection (3),
and all other matters requiring the attention of the clerk in a matter before the case is
assigned under subsection (2).

(2) A plaintiff may—shall file a cause of action in the court of claims in any court of
appeals district. After issuing a summons, the clerk of the court of appeals shall forward a
cause of action filed under this section to the clerk of the circuit court in which the matter
will be heard. After a matter is forwarded as provided in this subsection, the clerk of the
circuit court where the matter is assigned shall act as the clerk of the court of claims for
that matter.

(3) The clerk of the court of eltaims—appeals shall, by blind draw, assign a cause of
action filed in the court of claims to a judge of the circuit court ef—appeats—udge—sitting as
a court of claims judge.

(4) For making copies of records, proceedings, and testimony and furnishing the same at
the request of the claimant, or any other person, the clerk of the court of claims or any
reporter or recorder serving in the court of claims shaltlt—be—is entitled, in addition to salary,
to the same fees as are by law provided for court reporters or recorders in the circuit court.
No charge shali-may be made against the state for services rendered for furnishing copies of
records, proceedings, or testimony or other papers to the attorney general.

(5) Process issued by the court may be served by any member of the Miehigan—department of
state police as well as any other officer or person authorized to serve process issued out of
the circuit court.

Sec. 6413. (1) The court of claims shall sit in the circuit court ef appeats—distriet
where a—the judge of the circuit court ef—eappeals—udge—serving as a judge of the court of
claims sits, unless otherwise determined by the chief judge of the court of claims.

(2) The state shall reimburse the counties in which the court of claims sits for the
reasonable and actual costs incurred by those counties for implementing jurisdictional duties in
the circuit court imposed on the counties by this chapter. The counties in which the court of
claims sits shall submit quarterly the counties' itemized costs as described in this section to
the state court administrative office. After determination by the state court administrator of
the reasonableness of the amount to be paid, payment must be made under the accounting laws of

this state. Determination of reasonableness by the state court administrator is conclusive.
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CIVIL PROCEDURE & COURTS COMMITTEE

Public Policy Position
HB 5304

Recommended Amendments

Explanation

The committee did not take a position on the policy underlying the legislation, namely whether the
Court of Appeals or Circuit Court judges should hear Court of Claims cases; however, should the bill
proceed, the committee recommends the following changes:

To ensure a timely transition, the bill should include a clear deadline for the clerk of the court of
appeals to transfer pending claims to the appropriate circuit court. Therefore, the committee
recommends that Section 2 of MCL 600.6410 be amended to require all transfers to be completed
within 90 days.

The committee recommends inserting the word  “court” before the phrase
“assigned to the court of claims” in section 9 of MCL 600.6404 to improve the clarity and consistency
of language within the statute.

The committee recommends the amended bill read (recommended change shown in bold and
underline):

The supreme court shall select a chief judge of the court of claims form among the

eourt-ofappealsjudges judges of the circuit court assigned to the court of claims.

To account for circumstances in which multiple cases or an entire docket (rather than a single
matter) must be transferred to another judge due to disability or disqualification of the sitting judge,
the committee recommends amending subsection Section 3 of MCL 600.6404(3) as follows
(recommended change shown in bold and underline, recommended deletion shown in bold and
strikethrough):

If a judge assigned to a serve on the court of claims is disabled, disqualified, or
otherwise unable to attend to a matter, another judge assigned to sit as a judge of the
court of claims may continue, hear, determine, and sign orders and other documents
in the matter. The state court administrator may assign a replacement judge to
sit as a court of claims judge thatmatter for those matters only.”

In addition, for consistency, the committee recommends changing all references to the word “shall”
to the word “must.”

Position Vote:

Voted For position: 20

Voted against position: 0
Abstained from vote: 0

Did not vote (due to absence): 7

Position Adopted: March 7, 2020 1



CIVIL PROCEDURE & COURTS COMMITTEE

Keller Explanation:
HB 5304 is Keller permissible as it affects the functioning of both the circuit and appellate courts.

Contact Person: Randy J. Wallace
Email: rwallace(@olsmanlaw.com

Position Adopted: March 7, 2020


mailto:rwallace@olsmanlaw.com

APPELLATE PRACTICE SECTION

Public Policy Position
HB 5304

Support

Explanation
The Appellate Practice Section Council has voted unanimously in support of HB 5304, under which

the Michigan Court of Claims would consist of four or more geographically representative circuit
court judges, rather than judges of the Court of Appeals as under the current scheme.

We support this legislation for the same reasons we opposed SB 652 in 2013, under which the
functions of the Court of Claims were transferred from the Ingham County Circuit Court to a newly
reconstructed body consisting of four judges of the Court of Appeals. Specifically, we argued that
this legislation would have an adverse impact on the fair and efficient administration of appellate
justice in Michigan, both because of inefficiencies and delay caused by the new trial-level
responsibilities of appellate judges, and because of the structural irregularities inherent in relying on
the Court of Appeals to review of the decisions of its own judges.

Time and experience have not dispelled our concerns. We support HB 5304 because it proposes a
more sensible separation of the Court of Claims from the Court of Appeals.

Position Vote:

Voted For position: 23
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 1

Keller Permissibility

The improvement of the functioning of the courts

The availability of legal services to society

State Bar advocacy is appropriate because this legislation would improve the efficiency and fairness
of the legal process.

Contact Person: Bradley R. Hall
Email: bhall@sado.org

Position Adopted: February 21, 2020 1
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JUDICIAL SECTION

Public Policy Position
HB 5304

Support

Position Vote:

Voted For position: 21
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 6

Contact Person: Lisa Sullivan
Email: sullivanl@clinton-county.org

Position Adopted: After Electronic Discussion & Vote Over February 10 — 14, 2020
1
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To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: HB 5442 — Compensation for District Court Judges
Background

HB 5442 changes the salary calculations for district court judges. The bill would provide pay equity
for judges across Michigan’s three trial courts. Currently, district court judges receive lower salaries
than circuit court and probate court judges. The Judicial Section supported the bill, explaining that
pay parity is appropriate particularly because of “the use of blanket cross assignments and the
assignment of circuit/family division work to District Judges.”

Keller Considerations

The Judicial Section determined that this bill was Ke/er-permissible in that it relates to the functioning
of the courts. Historically, the Board has found judicial compensation bills to be Ke/er-permissible.
For example, in 2015, the Board supported SB 56 which introduced overarching reforms to the judicial
compensation system.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
e Ethics e Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

1-700Z OV 4q
paraxdiour sy
[ ]

e Regulation of attorney trust accounts

Staff Recommendation
The bill satisties the requirements of Ke//er and may be considered on its merits.



Michigan Legislature https://www.legislature.mi.gov/(S(5z5wplsswhrthztgfwwxjgam))/milegP...

1of1

MICHIGAN LEGISLATURE(www.legislature.mi.gov)
Printed on Thursday, April 9, 2020
Michigan Compiled Laws Complete Through PA 84 of 2020

House Bill 5442 (2020) £ rss?
Friendly Link: http://legislature.mi.gov/doc.aspx?2020-HB-5442

Sponsors

Brian Elder (district 96)

Ronnie Peterson, Tyrone Carter, Jim Haadsma, Frank Liberati, Julie Brixie, Tim Sneller
(click name to see bills sponsored by that person)

Categories
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Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
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Documents

House Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the House
As Passed by the House is the bill, as introduced, that includes any adopted House amendments.

As Passed by the Senate
As Passed by the Senate is the bill, as received from the House, that includes any adopted Senate
amendments.

House Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

House Fiscal Agency Analysis
Revised Summary of Proposed H-1 Substitute (3/12/2020)
This document analyzes: HB5442

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/4/2020H] 12 Pg. 173 introduced by Representative Brian Elder
2/4/2020H] 12 Pg. 173 read a first time
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2/5/2020H] 13 Pg. 186 bill electronically reproduced 02/05/2020

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
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HOUSE BILL NO. 5442

February 04, 2020, Introduced by Reps. Elder, Peterson, Tyrone Carter, Haadsma, Liberati, Brixie and Sneller and referred to the
Committee on Judiciary.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

by amending section 8202 (MCL 600.8202), as amended by 2016 PA 31.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 8202. (1) A district judge shaldt—must receive an annual salary payable by this state
as calculated under this section.

(2) In addition to the salary received from this state under subsection (1), a district
judge may receive from a district funding unit in which the judge regularly holds court an
additional salary as determined by the governing legislative body of the district funding unit
as provided in this section. Supplemental salaries paid by a district funding unit shaltl-must be
uniform as to all judges who regularly hold court in the district funding unit. However, the
total annual additional salary paid to a district court judge by the district funding units in
which the judge regularly holds court shatdt—must not cause the district judge's total annual
salary received from state and district funding unit funds to exceed the maximum total salary
allowed under this section.

(3) Each district judge shaldt—must receive an annual salary calculated as follows:

(a) A minimum annual salary payable by the state that is equal to the difference between
84%—-85% of the salary of a justice of the supreme court as of December 31, 263+5-2020 and
$45,724.00.

(b) In addition to the amount calculated under subdivision (a), a salary of $45,724.00
from the district funding unit or units as provided in subsection (2). If a district judge
receives a total additional salary of $45,724.00 from the district funding unit or units and
receives neither less than nor more than $45,724.00, including any cost-of-living allowance, the
state shall reimburse the district funding unit or units the amount that the unit or units have
paid to the judge.

(c) In addition to the amounts under subdivisions (a) and (b), an amount payable by the
state that is equal to the amounts calculated under subdivisions (a) and (b) multiplied by the
compounded aggregate percentage pay increases, excluding lump-sum payments, paid to civil
service nonexclusively represented employees classified as executives and administrators on or
after January 1, 2646-——2021. The additional salary under this subdivision takes effect on the
same date as the effective date of the pay increase paid to civil service nonexclusively
represented employees classified as executives and administrators. The additional salary under
this subdivision shkalid—must not be based on a pay increase paid to civil service nonexclusively
represented employees classified as executives and administrators if the effective date of the
increase was before January 1, 2646-2021.

(d) In addition to the amounts under subdivisions (a), (b), and (c), an amount payable by
the state that is equal to the difference between the amounts paid to probate court judges under
section 821 (2) (c) between January 1, 2016 and December 31, 2018 and paid to district court
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judges under subdivision (c) between January 1, 2016 and December 31, 2018.

(4) A district judge who holds court in a county other than the county of the judge's
residence shalt-must be reimbursed for his or her actual and necessary expenses incurred in
holding court upon certification and approval by the state court administrator. Upon
certification of the judge's expenses, the sum shall-must be paid out of the state treasury
under the accounting laws of this state.

(5) Salaries of a district court judge may be increased but shald—must not be decreased
during a term of office, except to the extent of a general salary reduction in all other
branches of government.

(6) A judge of the district court is eligible to be a member of the Michigan judges
retirement system created under the judges retirement act of 1992, 1992 PA 234, MCL 38.2101 to
38.2670.

(7) The district court in a district may hold evening and Saturday sessions.

Enacting section 1. This amendatory act takes effect 90 days after the date it is enacted

into law.
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DISTRICT COURT JUDGE COMPENSATION
House Bill 5442 (proposed substitute H-1)
Sponsor: Rep. Brian K. Elder

Committee: Judiciary

Revised 3-12-20

SUMMARY:

House Bill 5442 would amend the Revised Judicature Act to increase the compensation of district court judges. Currently, district court
judges are paid a salary that is equal to 84% of the salary of a justice of the Supreme Court as of December 31, 2015. Probate and
circuit court judges are paid a salary that is equal to 85% of the salary of a Supreme Court justice as of that date. Salaries of district,
probate, and circuit court judges are also adjusted based on any wage increases approved by the Civil Service Commission for
nonexclusively represented employees (state workers not eligible for union representation). Currently, the salary of a probate or circuit
court judge is $151,438, and the salary of a district court judge is $149,655.

The bill would increase the salary of a district court judge to 85% of the salary of a Supreme Court justice beginning October 1, 2020.
The bill would also provide for payment of the difference in the amounts paid to district court judges and probate court judges that was
due to increases for nonexclusively represented employees between January 1,2016,and ~ September 30, 2020.

The bill would take effect 90 days after its enactment.
MCL 600.8202
FISCAL IMPACT:

House Bill 5442 would have a fiscal impact on the state, but not on local units of government. District judges’ salaries are paid by the
state in two stages. The first is the largest portion, or state portion, in which a warrant is provided by the state directly to the judge. The
remaining portion of the salary is paid by the court funding unit, which is then reimbursed for the entire amount by the state. Currently,
there are 235 district court judges in the state. Increasing the salary of a district court judge according to provisions of the bill would
cost the state an additional $418,908.65. In addition, costs for retirement and FICA would increase slightly, roughly $35,000, based on
the higher salary level.

Legislative Analyst: Rick Yuille

Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their deliberations, and does not constitute an official statement
of legislative intent.
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JUDICIAL SECTION

Public Policy Position
HB 5442

Support

Explanation:

Given the use of blanket cross assignments and the assignment of circuit/family division work to
District Judges, the Council supports pay parity for District Court judges.

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 12

Keller Permissible:
The Section found this Ke/ler permissible in affecting the improvement of the functioning of the
courts.

Contact Person: Lisa Sullivan
Email: sullivanl@clinton-county.org

Position Adopted: March 13, 2020
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To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: HB 5464 - Pretrial Risk Assessment Tools
Background

HB 5454 sets forth the requirements for courts to utilize a pretrial risk assessment (PRA) tool. These tools
are used to provide courts with information about the risk posed by releasing criminal defendants prior to
trial, such as flight risks and their threat to community safety. The bill provides, as threshold matter, that the
PRA tool must “be shown to be valid after peer testing and be free from biases.” The PRA tools must then
meet additional requirements concerning the transparency of and access to data, records, and information.

Keller Considerations

The Access to Justice Policy (AT] Policy) Committee and the Criminal Jurisprudence & Practice (CJAP)
Committee both determined that HB 5464 was Ke//er-permissible, given the role of pretrial risk assessment
in the functioning of the courts." The AT] Policy Committee determined that the bill would “improve the
functioning of the courts by requiring any pretrial risk assessment used to be both peer validated and free
from bias . . . [and] ensure| | the integrity of the court by ensuring criminal case parties are able to review the
score of the pretrial risk assessment as well as providing for transparency.” Likewise, the CJAP Committee
found that the bill would affect the functioning of the court, as it “revises the requirements of an assessment
tool used by the court in assessing pretrial risk.”

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g Regulation and discipline of attorneys v" Improvement in functioning of the courts
> 5 ° Ethics e Availability of legal services to society

g g e Lawyer competency

S5 ¢ Integrity of the Legal Profession

- §_ e Regulation of attorney trust accounts

Staff Recommendation
The legislation satisfies the requirements of Ke/er and may be considered on its merits.

! The Criminal Law Section also submitted a position on this bill but did not consider Ke/er-permissibility.
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Sponsors

Sarah Lightner (district 65)

Douglas Wozniak

(click name to see bills sponsored by that person)

Categories
Criminal procedure: bail; Criminal procedure: pretrial procedure; Criminal procedure: sentencing;

Criminal procedure; bail; requirements for the use of a pretrial risk assessment tool by a court making bail decision; create.
Amends 1927 PA 175 (MCL 760.1 - 777.69) by adding sec. 6e to ch. V.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

House Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the House
As Passed by the House is the bill, as introduced, that includes any adopted House amendments.

As Passed by the Senate
As Passed by the Senate is the bill, as received from the House, that includes any adopted Senate
amendments.

House Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/5/2020HJ 13 Pg. 189introduced by Representative Sarah Lightner
2/5/2020H] 13 Pg. 189read a first time

2/5/2020H] 13 Pg. 189referred to Committee on Judiciary
2/6/2020H] 14 Pg. 204 bill electronically reproduced 02/06/2020

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.
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HOUSE BILL NO. 5464

February 05, 2020, Introduced by Reps. Lightner and Wozniak and referred to the Committee on Judiciary.

A bill to amend 1927 PA 175, entitled
"The code of criminal procedure,"

(MCL 760.1 to 777.69) by adding section 6e to chapter V.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
CHAPTER V

Sec. 6e. (1) If the court in making a determination regarding admission to bail and any
necessary protective conditions for admission to bail under this chapter uses a pretrial risk
assessment tool, the tool must be shown to be valid after peer testing and to be free of biases.
If the pretrial risk assessment tool meets the aforementioned requirements, it still may not be
utilized unless all of the following apply to the use of the tool:

(a) All documents, data, records, and information used by the builder to build or validate
the pretrial risk assessment tool and ongoing documents, data, records, and written policies
outlining the usage and validation of the pretrial risk assessment tool are open to public
inspection, auditing, and testing.

(b) A party to a criminal case in which a court has considered, or an expert witness has
relied upon, a pretrial risk assessment tool is entitled to review all calculations and data
used to calculate the defendant's own risk score.

(c) No builder or user of a pretrial risk assessment tool may assert trade secret or other
intellectual property protections in order to quash discovery of the materials described in
subdivision (a) in a criminal case.

(2) For purposes of this section, "pretrial risk assessment tool" means a pretrial process
that creates or scores particular factors in order to estimate a defendant's level of risk to
fail to appear in court, risk to commit a new crime, or risk posed to the community in order to
make recommendations as to bail or conditions of release based on such risk, whether made on an

individualized basis or based on a grid or schedule.
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ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
HB 5464

Support with Amendments

Explanation

The committee voted unanimously to support HB 5464 with amendments.

The committee supports HB 5464 as the bill does not recommend the use or the establishment of a
system of use of pretrial risk assessment tools. Rather, the bill provides necessary safeguards only z/a
jurisdiction chooses to utilize such tools. The legislation would require that risk assessment tools be
peer validated and free from bias.

The committee recommends that the bill be amended to include additional language specifically stating
that pre-trial detention determinations should never be based on a pretrial risk assessment tool score
alone. Furthermore, the committee recommends that the bill specify the frequency at which the tool
is peer reviewed and tested for bias.

The committee is concerned that it may be difficult to determine that a pre-trial risk assessment tool
is free from bias. The committee notes that data points relied upon in existing pre-trial risk assessment
instruments, including age at first arrest and prior justice system involvement, represent particulatly
strong proxies for race. The committee is skeptical that tools are capable of being bias free and notes
that there is the associated risk that “tech-wash” may be utilized as a method to seemingly validate
otherwise biased tools.

Keller Permissibility:
The committee agreed the legislation is Ke/er-permissible. The proposed legislation will improve the

functioning of the courts by requiring any pretrial risk assessment used to be both peer validated and
free from bias. The bill also ensures the integrity of the court by ensuring criminal case parties are able
to review the score of the pretrial risk assessment as well as making providing for transparency.

Position Vote:

Voted for position: 19

Voted against position: 0
Abstained from vote: 0

Did not vote (due to absence): 8

Contact Persons:
Lotrray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@waynecounty.com

Position Adopted: February 25, 2020 1


mailto:lorrayb@mplp.org
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CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
HB 5464

Oppose

Explanation

The committee voted to oppose HB 5464. The committee is concerned that it is difficult to determine
that a pre-trial risk assessment tool is free from bias. This difficulty is compounded by the fact the bill
does not adequately define the term “bias.”

Concerns with the scientific validity of pre-trial risk assessment tools means that they may yield data
that is erroneous, racially biased, and harmful to the defendant — results contrary to the goals of
improving uniformity and consistency in bail and bond decisions. Furthermore, the committee
supports the notion of judicial discretion. The use of pre-trial risk assessment tools may work to
decrease a judge’s ability to decide each case on its own merits, and the corresponding trend is to
reduce the use of such tools.

Position Vote:

Voted For position: 9
Voted against position: 3
Abstained from vote: 1
Did not vote (absent): 8

Keller Permissibility

The committee agreed that the legislation is Ke/er permissible in affecting the functioning of the
courts. The legislation revises the requirements of an assessment tool used by the court in assessing
pretrial risk.

Contact Persons:
Mark A. Holsomback mahols@kalcounty.com
Sofia V. Nelson snelson@sado.org

Position Adopted: March 13, 2020 1
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CRIMINAL LAW SECTION

Public Policy Position
HB 5464

Support

Position Vote:

Voted For position: 16
Voted against position: 1
Abstained from vote: 1
Did not vote (absent): 8

Contact Person: Christina B. Hines
Email: chines(@wavnecounty.com

Position Adopted: March 18, 2020


mailto:chines@waynecounty.com

To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: SB 0724 — Appointment & Compensation of Defense Attorneys for Indigent
Defendants

Background

SB 0724 bill would amend section 11(2) (MCL 780.991) of the “Michigan Indigent Defense
Commission [MIDC] Act,” which provides that “the MIDC shall implement minimum standards,
rules, and procedures to guarantee the right of indigent defendants to the assistance of counsel . . .”
This bill adds three new principles the MIDC must adhere to in establishing minimum standards:

() Defense counsel must personally appear at every court event throughout the
pendency of the case, including, but not limited to, arraighment, probable cause
conference, preliminary examination, trial, and any other critical event.

(h) Defense counsel must be appointed to an indigent defendant for an appeal after a
guilty plea has been entered or the defendant has been convicted after a trial, or for an
interlocutory appeal while a case is pending, including, but not limited to, an appeal of
the court's decision regarding pretrial release on bond.

(i) Defense counsel must be compensated during the pendency of an appeal of the
court's decision regarding pretrial release on bond.

Keller Considerations

The bill is Ke/ler-permissible. Historically, the Board has found legislation and standards related to the
MIDC to be Keller-permissible, as they impact the availability and quality of legal services to criminal
defendants. The bill would also impact the functioning of the courts, as it defines the judicial events
in which a lawyer would be present and the process for appointment of appellate counsel. The bill’s
subject matter also implicates lawyer competency, and conduct related to lawyer ethics.

The Access to Justice Policy Committee and the Criminal Jurisprudence & Practice Committee both
determined that the bill was Ke/ler-permissible explaining that ’[t]his legislation would theoretically
improve the availability of legal services to society by giving a lawyer to all indigent convicted
defendants and by (unintentionally) folding MAACS appointments under the MIDC mandate.”



Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

Regulation and discipline of attorneys v" Improvement in functioning of the courts
Ethics V' Availability of legal services to society

Lawyer competency

QRO

Integrity of the Legal Profession

1-700Z OV £q
paordinyur sy
[ ]

Regulation of attorney trust accounts

Staff Recommendation
This legislation satisfies the requirements of Ke/er and may be considered on its merits.

SB 0724
Page 2
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Sponsor
Peter Lucido (district 8)
(click name to see bills sponsored by that person)

Categories
Criminal procedure: indigent defense; Criminal procedure: appeals; Criminal procedure: pretrial procedure; Criminal
procedure: trial;

Criminal procedure; indigent defense; appointment and compensation of defense attorneys for indigent defendants during
certain stages of criminal cases; require. Amends sec. 11 of 2013 PA 93 (MCL 780.991).

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

Senate Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the Senate
As Passed by the Senate is the bill, as introduced, that includes any adopted Senate amendments.

As Passed by the House
As Passed by the House is the bill, as received from the Senate, that includes any adopted House
amendments.

Senate Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
(House actions in lowercase, Senate actions in UPPERCASE)

Date a |Journa| |Action
1/16/2020S] 5 Pg. 50INTRODUCED BY SENATOR PETER J. LUCIDO
1/16/2020S] 5 Pg. 50 REFERRED TO COMMITTEE ON JUDICIARY AND PUBLIC SAFETY

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.
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SENATE BILL NO. 724

January 16, 2020, Introduced by Senator LUCIDO and referred to the Committee on Judiciary and Public Safety.

A bill to amend 2013 PA 93, entitled
"Michigan indigent defense commission act,"

by amending section 11 (MCL 780.991), as amended by 2018 PA 214.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 11. (1) The MIDC shall establish minimum standards, rules, and procedures to
effectuate the following:

(a) The delivery of indigent criminal defense services must be independent of the
judiciary but ensure that the judges of this state are permitted and encouraged to contribute
information and advice concerning that delivery of indigent criminal defense services.

(b) If the caseload is sufficiently high, indigent criminal defense services may consist
of both an indigent criminal defender office and the active participation of other members of
the state bar.

(c) Trial courts shall assure that each criminal defendant is advised of his or her right
to counsel. All adults, except those appearing with retained counsel or those who have made an
informed waiver of counsel, must be screened for eligibility under this act, and counsel must be
assigned as soon as an indigent adult is determined to be eligible for indigent criminal defense
services.

(2) The MIDC shall implement minimum standards, rules, and procedures to guarantee the
right of indigent defendants to the assistance of counsel as provided under amendment VI of the
Constitution of the United States and section 20 of article I of the state constitution of 1963.
In establishing minimum standards, rules, and procedures, the MIDC shall adhere to the following
principles:

(a) Defense counsel is provided sufficient time and a space where attorney-client
confidentiality is safeguarded for meetings with defense counsel's client.

(b) Defense counsel's workload is controlled to permit effective representation. Economic
disincentives or incentives that impair defense counsel's ability to provide effective
representation must be avoided. The MIDC may develop workload controls to enhance defense
counsel's ability to provide effective representation.

(c) Defense counsel's ability, training, and experience match the nature and complexity of
the case to which he or she is appointed.

(d) The same defense counsel continuously represents and personally appears at every court
appearance throughout the pendency of the case. However, indigent criminal defense systems may
exempt ministerial, nonsubstantive tasks, and hearings from this prescription.

(e) Indigent criminal defense systems employ only defense counsel who have attended
continuing legal education relevant to counsels' indigent defense clients.

(f) Indigent criminal defense systems systematically review defense counsel at the local

level for efficiency and for effective representation according to MIDC standards.
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(g) Defense counsel must personally appear at every court event throughout the pendency of
the case, including, but not limited to, arraignment, probable cause conference, preliminary
examination, trial, and any other critical event.

(h) Defense counsel must be appointed to an indigent defendant for an appeal after a
guilty plea has been entered or the defendant has been convicted after a trial, or for an
interlocutory appeal while a case is pending, including, but not limited to, an appeal of the
court's decision regarding pretrial release on bond.

(i) Defense counsel must be compensated during the pendency of an appeal of the court's
decision regarding pretrial release on bond.

(3) The following requirements apply to the application for, and appointment of, indigent
criminal defense services under this act:

(a) A preliminary ingquiry regarding, and the determination of, the indigency of any
defendant, including a determination regarding whether a defendant is partially indigent, for
purposes of this act must be made as determined by the indigent criminal defense system not
later than at the defendant's first appearance in court. The determination may be reviewed by
the indigent criminal defense system at any other stage of the proceedings. In determining
whether a defendant is entitled to the appointment of counsel, the indigent criminal defense
system shall consider whether the defendant is indigent and the extent of his or her ability to
pay. Factors to be considered include, but are not limited to, income or funds from employment
or any other source, including personal public assistance, to which the defendant is entitled,
property owned by the defendant or in which he or she has an economic interest, outstanding
obligations, the number and ages of the defendant's dependents, employment and job training
history, and his or her level of education. A trial court may play a role in this determination
as part of any indigent criminal defense system's compliance plan under the direction and
supervision of the supreme court, consistent with section 4 of article VI of the state
constitution of 1963. If an indigent criminal defense system determines that a defendant is
partially indigent, the indigent criminal defense system shall determine the amount of money the
defendant must contribute to his or her defense. An indigent criminal defense system's
determination regarding the amount of money a partially indigent defendant must contribute to
his or her defense is subject to judicial review. Nothing in this act prevents a court from
making a determination of indigency for any purpose consistent with article VI of the state
constitution of 1963.

(b) A defendant is considered to be indigent if he or she is unable, without substantial
financial hardship to himself or herself or to his or her dependents, to obtain competent,
qualified legal representation on his or her own. Substantial financial hardship is rebuttably
presumed if the defendant receives personal public assistance, including under the food
assistance program, temporary assistance for needy families, Medicaid, or disability insurance,
resides in public housing, or earns an income less than 140% of the federal poverty guideline. A
defendant is also rebuttably presumed to have a substantial financial hardship if he or she is
currently serving a sentence in a correctional institution or is receiving residential treatment
in a mental health or substance abuse facility.

(c) A defendant not falling below the presumptive thresholds described in subdivision (b)
must be subjected to a more rigorous screening process to determine if his or her particular
circumstances, including the seriousness of the charges being faced, his or her monthly
expenses, and local private counsel rates would result in a substantial hardship if he or she
were required to retain private counsel.

(d) A determination that a defendant is partially indigent may only be made if the
indigent criminal defense system determines that a defendant is not fully indigent. An indigent
criminal defense system that determines a defendant is not fully indigent but may be partially
indigent must utilize the screening process under subdivision (c). The provisions of subdivision
(e) apply to a partially indigent defendant.

(e) The MIDC shall promulgate objective standards for indigent criminal defense systems to
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determine whether a defendant is indigent or partially indigent. These standards must include
availability of prompt judicial review, under the direction and supervision of the supreme
court, if the indigent criminal defense system is making the determination regarding a
defendant's indigency or partial indigency.

(f) The MIDC shall promulgate objective standards for indigent criminal defense systems to
determine the amount a partially indigent defendant must contribute to his or her defense. The
standards must include availability of prompt judicial review, under the direction and
supervision of the supreme court, if the indigent criminal defense system is making the
determination regarding how much a partially indigent defendant must contribute to his or her
defense.

(g) A defendant is responsible for applying for indigent defense counsel and for
establishing his or her indigency and eligibility for appointed counsel under this act. Any oral
or written statements made by the defendant in or for use in the criminal proceeding and
material to the issue of his or her indigency must be made under oath or an equivalent
affirmation.

(4) The MIDC shall establish standards for trainers and organizations conducting training
that receive MIDC funds for training and education. The standards established under this
subsection must require that the MIDC analyze the quality of the training, and must require that
the effectiveness of the training be capable of being measured and validated.

(5) An indigent criminal defense system may include in its compliance plan a request that
the MIDC serve as a clearinghouse for experts and investigators. If an indigent criminal defense
system makes a request under this subsection, the MIDC may develop and operate a system for

determining the need and availability for an expert or investigator in individual cases.
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ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
SB 0724

Oppose

xplanation
The committee voted unanimously to oppose SB 0724 as drafted.

The bill would amend section 11(2) (MCL 780.991) of the “Michigan Indigent Defense Commission
[MIDC] Act,” which sets forth that “[TThe MIDC shall implement minimum standards, rules, and
procedures to guarantee the right of indigent defendants to the assistance of counsel . . .” This bill
adds three new principles the MIDC must adhere to in establishing minimum standards:

() Defense counsel must personally appear at every court event throughout the
pendency of the case, including, but not limited to, arraignment, probable cause
conference, preliminary examination, trial, and any other critical event.

(h) Defense counsel must be appointed to an indigent defendant for an appeal after a
guilty plea has been entered or the defendant has been convicted after a trial, or for an
interlocutory appeal while a case is pending, including, but not limited to, an appeal of
the court's decision regarding pretrial release on bond.

(i) Defense counsel must be compensated during the pendency of an appeal of the
court's decision regarding pretrial release on bond.

The bill is presumably motivated by concerns over the ability of a defendant to appeal a significant
bond decision. The bill is not effectively drafted and raises policy and funding concerns. SB 0724
would require that a lawyer be appointed to any indigent defendant who is convicted (including by
plea), regardless of whether the individual requested a lawyer. The committee is concerned that the
system could not accommodate the volume of mandatory appointments. Furthermore, the bill appears
to unintentionally fold the Michigan Appellate Assigned Counsel System (MAACS) appointed
attorneys under the MIDC mandate, creating potential funding issues for the MAAC roster. Payments
to MAAC attorneys though an MIDC process is something that should perhaps be considered, but
not through this scheme.

Position Vote:

Voted For position: 20

Voted against position: 0
Abstained from vote: 0

Did not vote (due to absence): 7

Keller Permissibility:
This legislation would theoretically improve the availability of legal services to society by giving a

lawyer to all indigent convicted defendants and by (unintentionally) folding MAACS appointments
under the MIDC mandate.

Position Adopted: February 25, 2020 1



ACCESS TO JUSTICE POLICY COMMITTEE

Contact Persons:
Lotray S.C. Brown  lorrayb@mplp.org

Valerie R. Newman  vnewman(@waynecounty.com

Position Adopted: February 25, 2020
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CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
SB 0724

Oppose

Explanation
The committee voted unanimously to oppose SB 0724 as drafted.

The bill would amend section 11(2) (MCL 780.991) of the “Michigan Indigent Defense Commission
[MIDC] Act,” which sets forth that “[TThe MIDC shall implement minimum standards, rules, and
procedures to guarantee the right of indigent defendants to the assistance of counsel . . .” This bill
adds three new principles the MIDC must adhere to in establishing minimum standards:

(g) Defense counsel must personally appear at every court event throughout the
pendency of the case, including, but not limited to, arraignment, probable cause
conference, preliminary examination, trial, and any other critical event.

(h) Defense counsel must be appointed to an indigent defendant for an appeal after a
guilty plea has been entered or the defendant has been convicted after a trial, or for an
interlocutory appeal while a case is pending, including, but not limited to, an appeal of
the court's decision regarding pretrial release on bond.

(i) Defense counsel must be compensated during the pendency of an appeal of the
court's decision regarding pretrial release on bond.

The bill is not effectively drafted and raises policy and funding concerns. SB 0724 would require that
a lawyer be appointed to any indigent defendant who is convicted (including by plea), regardless of
whether the individual requested a lawyer. The committee is concerned that the system could not
accommodate the volume of mandatory appointments. Furthermore, the bill appears to
unintentionally fold the Michigan Appellate Assigned Counsel System (MAACS) appointed attorneys
under the MIDC mandate, creating potential funding issues for the MAAC roster. Payments to MAAC
attorneys though an MIDC process is something that should perhaps be considered, but not through
this scheme.

Position Vote:

Voted For position: 13
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 8

Keller Permissibility:
This legislation would theoretically improve the availability of legal services to society by giving a

lawyer to all indigent convicted defendants and by (unintentionally) folding MAACS appointments
under the MIDC mandate.

Position Adopted: March 13, 2020 1



CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Contact Persons:
Mark A. Holsomback mahols@kalcounty.com
Sofia V. Nelson snelson(@sado.ore

Position Adopted: March 13, 2020 2
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CRIMINAL LAW SECTION

Public Policy Position
SB 0724

Oppose

Position Vote:

Voted For position: 15
Voted against position: 1
Abstained from vote: 1
Did not vote (absent): 9

Contact Person: Christina B. Hines
Email: chines(@wavnecounty.com

Position Adopted: March 18, 2020


mailto:chines@waynecounty.com
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To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: SB 790 — Video Recordings of Court Proceedings
Background

SB 790 would make video recordings of public court proceedings available for public access. The purported
goal of the legislation is to increase the transparency of court proceedings and improve the public’s access
to recordings generally. Subsection (2) broadly requires that “[a] video recording that is made available for
public access under subsection (1) must be the complete recording of all public portions of the court
proceeding and not edited to remove any portion of the recording that was viewable to any individual that
was physically present at the proceeding.” The bill provides for the time and manner in which videos are to
made available to the public. For example, section 4(d) requires the court to provide only the portion of the
video requested and not the entire proceeding. Section 7 states that “[a] video recording is not the official
record of the court proceeding.” The bill neither requires courts to make video recordings of court
proceedings nor to provide recordings of closed or restricted-access court proceedings. See Sections 8 & 9.

Keller Considerations

The Criminal Jurisprudence & Practice Committee, Civil Procedure & Courts Committee, and Family Law
Section all determined that this bill was Ke/er-permissible, as it affects the functioning of the courts. Not
only does the bill potentially affect the operations of the court by imposing requirements on courts
concerning public access to recordings of court proceedings, it also potentially impacts court rules that
already govern access to court records, protection of jurors, and protection of sensitive information disclosed
during court proceedings.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
e Ethics e Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

1-/00Z OV 4q
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e Regulation of attorney trust accounts

Staff Recommendation
The bill satisties the requirements of Ke//er and may be considered on its merits.
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Sponsor
Jim Runestad (district 15)
(click name to see bills sponsored by that person)

Categories
Civil procedure: other; Courts: other;

Civil procedure; other; video recordings of court proceedings; provide for availability and review. Amends 1961 PA 236
(MCL 600.101 - 600.9947) by adding sec. 1429.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

Senate Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the Senate
As Passed by the Senate is the bill, as introduced, that includes any adopted Senate amendments.

As Passed by the House
As Passed by the House is the bill, as received from the Senate, that includes any adopted House
amendments.

Senate Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/11/2020SJ 15 Pg. 172 INTRODUCED BY SENATOR JIM RUNESTAD
2/11/2020SJ 15 Pg. 172 REFERRED TO COMMITTEE ON JUDICIARY AND PUBLIC SAFETY

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.
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SENATE BILL NO. 790

February 11, 2020, Introduced by Senator RUNESTAD and referred to the Committee on Judiciary and Public Safety.

A bill to amend 1961 PA 236, entitled
"Revised judicature act of 1961,"

(MCL 600.101 to 600.9947) by adding section 1429.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1429. (1) If a court makes a video recording of a public court proceeding, the court
shall make the recording available for public access as required by this section.

(2) A video recording that is made available for public access under subsection (1) must
be a complete recording of all public portions of the court proceeding and not be edited to
remove any portion of the recording that was viewable to any individual who was physically
present at the proceeding.

(3) A video recording to which this section applies must be made available for access
within 10 days after the date the recording was made and continue to be available until not less
than 60 days after the date the recording was made.

(4) A video recording to which this section applies may be made available in any manner,
including, but not limited to, any of the following:

(a) Making the recording accessible from a public website.

(b) Making the recording accessible from a link provided by electronic mail on request.

(c) Providing a physical copy of the recording.

(d) Making the recording available for viewing at the courthouse.

(5) A court may require a person that requests a video recording to which this section
applies to complete a form approved by the state court administrative office that includes all
of the following:

(a) The case name and number.

(b) The date, time, and location of and the name of the judge who presided over the court
proceeding.

(c) If less than the entire proceeding is requested, the portion requested.

(d) An acknowledgment that the recording is not the official record of the proceeding.

(e) The requesting person's agreement that it will comply with all laws regarding privacy
of the information contained in the recording and will not publish or disseminate any content
that may be protected from disclosure.

(6) If a video recording to which this section applies is provided in physical form, the
court may require a person to pay a fee of not more than $10.00 for each copy of each court
proceeding requested.

(7) A video recording made available under this section is not the official record of the
court proceeding.

(8) This section does not require a court to make a video recording of a court proceeding.

(9) This section does not apply to a court proceeding or portion of a court proceeding if
the court has ordered the record sealed or access to the proceeding restricted as allowed by

court rule or statute.
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(10) A video recording of a public proceeding made available under this section is a
public document for purposes of section 248 of the Michigan penal code, 1931 PA 328, MCL
750.248. This subsection does not limit the ability to prosecute under any other applicable law

the false making or alteration of a video recording of a public proceeding made available under
this section.
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CIVIL PROCEDURE & COURTS COMMITTEE

Public Policy Position
SB 790

Oppose

Explanation
The Civil Procedure & Courts Committee opposes SB 790 as the bill is not sufficiently tailored to

achieve the purported goal of greater judicial transparency. The committee questions the value of
requiring video recordings to be made public when such recordings are not official court records.
Moreover, the committee questions how this bill may affect the protection of jurors. Lastly, the
committee notes that the meaning of the term “public proceedings” is unclear.

Position Vote:

Voted For position: 19

Voted against position: 1
Abstained from vote: 0

Did not vote (due to absence): 7

Keller Explanation:
SB 790 is Keller permissible because it affects the functioning of the courts.

Contact Person: Randy J. Wallace
Email: rwallace(@olsmanlaw.com

Position Adopted: March 7, 2020 1


mailto:rwallace@olsmanlaw.com

CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
SB 0790

Oppose as Drafted

Explanation

The committee opposes SB 790 as the bill raises significant privacy and administrative concerns. The
committee questions how this bill would affect the sharing of sensitive or confidential information
during courtroom proceedings. Publicly available courtroom video would capture an entire courtroom
proceeding, and in so doing, risk disclosing sensitive information such as health determinations or the
content of bench conferences to the public and/or jurors. The committee is concerned that the bill
would require courts to bear significant administrative and financial burdens in the effort to redact
recordings that contained such sensitive content. Moreover, the committee raises practical concerns
such as the challenge in identifying which out of any number of courtroom cameras would be the
camera from which official recordings were made.

Position Vote:

Voted For position: 13
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 8

Keller Permissibility
The legislation is Ke//er permissible in affecting the functioning of the courts.

Contact Persons:
Mark A. Holsomback mahols@kalcounty.com
Sofia V. Nelson snelson(@sado.org

Position Adopted: March 13, 2020 1


mailto:mahols@kalcounty.com
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CRIMINAL LAW SECTION

Public Policy Position
SB 0790

Support

Position Vote:

Voted For position: 12
Voted against position: 7
Abstained from vote: 0
Did not vote (absent): 7

Contact Person: Christina B. Hines
Email: chines(@wavnecounty.com

Position Adopted: March 18, 2020


mailto:chines@waynecounty.com

FAMILY LAW SECTION

Public Policy Position
SB 0790

Oppose

Explanation
Opposition to this bill stems largely from the viewpoint that the legislature is seeking to regulate the

operation of state courts, which is more appropriately done through court rules, as opposed to

legislation. There already exist court rules, including, but not limited to MCR 8.119, which provides
for public access to court records. The effort to legislatively impose rules and regulations on courts
regarding availability of videos of court proceedings is a legislative overreach on the judicial branch.

Position Vote:

Voted For position: 11
Voted against position: 6
Abstained from vote: 1
Did not vote (absent): 3

Keller Permissibility:
The improvement of the functioning of the courts

The availability of legal services to society

The regulation of the legal profession, including the education, the ethics, the competency, and the
integrity of the profession.

Legislatively requiring video-enabled courtrooms to make videos available to the public is an effort
to purportedly improve the functioning of the court and allow greater and easier access to justice.

List any arguments against the position:

The argument was made that SB 790 merely attempts to promote greater transparency and access to
justice to the public. The bill to allow the public access to videos of proceedings that are open to the
public seemed to some to create no new significant changes, as most state courts, if not all, already
make such videos available to the public for viewing for video-enabled courtrooms.

Contact Person: James Chryssikos
Email: jwc(@chryssikoslaw.com

Position Adopted: March 7, 2020 1
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To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team
Date: April 17, 2020

Re: SB 0792

Background

Historically, local governmental units administer judges’ retirement savings and benefits leading to a
lack of uniformity in the type and amount of benefits judges receive. Senate Bill 0792 would allow
judges to buy into the state’s defined contribution plans and receive state matching dollars, thereby
assuming parity with other state employees.

Keller Considerations

The Judicial Section determined that this bill was Ke/er-permissible in that it affects the functioning of
the courts. Historically, the Board has found judicial compensation bills to be Ke/fer-permissible. For
example, in 2015, the Board supported SB 56 which introduced overarching reforms to the judicial
compensation system. The bill at issue here — SB 0792 — will allow judges to assume parity with other
state employees for the level of matching contributions to their Defined Contribution plans. This will
help maintain the stability of the judiciary and attract well-qualified candidates to serve as district court
judges. Keeping experienced judges on the bench helps improve the functioning of the courts.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e Regulation and discipline of attorneys v" Improvement in functioning of the courts
e Ethics e Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

1-700Z OV £q
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e Regulation of attorney trust accounts

Staff Recommendation
The bill satisties the requirements of Ke//er and can be considered on its merits.
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Senate Bill 0792 (2020) [ rss?
Friendly Link: http://legislature.mi.gov/doc.aspx?2020-SB-0792

Sponsor
Tom Barrett (district 24)
(click name to see bills sponsored by that person)

Categories
Retirement: judges; Retirement: health benefits; Retirement: defined contribution;

Retirement; judges; contributions to tax-deferred accounts instead of retiree health benefits for certain employees; provide
for, and establish auto enrollment feature for defined contribution plan. Amends secs. 301 & 604 of 1992 PA 234 (MCL
38.2301 & 38.2604) & adds secs. 509a & 714a.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

Senate Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the Senate
As Passed by the Senate is the bill, as introduced, that includes any adopted Senate amendments.

As Passed by the House
As Passed by the House is the bill, as received from the Senate, that includes any adopted House
amendments.

Senate Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/13/2020S] 16 Pg. 191 INTRODUCED BY SENATOR TOM BARRETT
2/13/2020SJ 16 Pg. 191 REFERRED TO COMMITTEE ON APPROPRIATIONS

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.
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SENATE BILL NO. 792

February 13, 2020, Introduced by Senator BARRETT and referred to the Committee on Appropriations.

A bill to amend 1992 PA 234, entitled
"The judges retirement act of 1992,"

by amending sections 301 and 604 (MCL 38.2301 and 38.2604), section 604 as amended by 2018 PA
335, and by adding sections 509a and 714a.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 301. (1) The retirement system shall direct the actuary to do all of the following:

(a) Determine the annual level percent of payroll contribution rate to finance the
benefits provided under this act by actuarial valuation purswvant—te—under subsections (2) and
(3), and uwpem—on the basis of the risk assumptions that the retirement board and the department
adopt after consultation with the state treasurer and the actuary.

(b) Make an annual actuarial valuation of the retirement system im—erder—to determine the
actuarial condition of the retirement system and the required contribution to the retirement
system.

(c) Make an annual actuarial gain-loss experience study of the retirement system imn—erder
to determine the financial effect of variations of actual retirement system experience from
projected experience.

(2) The actuary shall compute the contribution rate for monthly benefits payable in the
event of death of a member before retirement or the disability of a member using a—terminat
funding—an individual projected benefit entry age normal cost method of aetwariat—valuation.

(3) The actuary shall compute the contribution rate for benefits other than those
described in subsection (2) using an individual projected benefit entry age normal actuarial
cost method. The contribution rate for service that may be rendered in the current year, known
as the normal cost contribution rate, is equal to the aggregate amount of individual entry age

normal costs divided by 1% of the aggregate amount of active members' valuation compensation.

on—the—last—dayof—thefiscal—year-Beginning with the September 30, 2019 valuation, the

contribution rate for health benefits provided under sections 509 and 719 must be computed using

an individual projected benefit entry age normal cost method of valuation. The unfunded
actuarial accrued liability must be equal to the actuarial present value of benefits reduced by
the actuarial present value of future normal cost contributions and the actuarial value of
assets on the valuation date. Except as otherwise provided in this subsection, the unfunded

actuarial accrued liability must be amortized in accordance with generally accepted governmental
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accounting standards over a period equal to or less than 25 years, with the payment schedule for
the employer being based on and applied to the combined payrolls of the employees who are Plan 1
members and Plan 2 members.

Sec. 509a. (1) For a member or qualified participant who is not a Plan 1 member or Plan 2
member and is not eligible for any future health insurance coverage premium from the retirement
system, a member's or qualified participant's employer shall make a matching contribution up to
2% of the member's or qualified participant's compensation to Tier 2. A matching contribution
under this subsection may not be used as the basis for a loan from that member or qualified
participant's Tier 2 account.

(2) A member or qualified participant as described in subsection (1) may make a
contribution up to 2% of the member's or qualified participant's compensation to a Tier 2
account. A member or qualified participant who makes a contribution under this subsection may
make additional contributions to his or her Tier 2 account as permitted by the department and
the internal revenue code.

(3) A member or qualified participant is vested in contributions made to his or her Tier 2
account under subsections (1) and (2) according to the vesting provisions under section 715.

(4) The contributions described in this section must begin with the first payroll date
after the member or qualified participant is employed or after October 1, 2020, whichever is
later, and end on his or her termination of employment.

(5) As used in this section, "employer" means that term as defined in section 705.

Sec. 604. (1) This section is enacted under section 401 (a) of the internal revenue code,

26 USC 401, which imposes certain administrative requirements and benefit limitations for
qualified governmental plans. This state intends that the retirement system be a qualified
pension plan created in trust under section 401 of the internal revenue code, 26 USC 401, and
that the trust be an organization exempt from taxation under section 501 of the internal revenue
code, 26 USC 501. The department shall administer the retirement system to fulfill the intent of
this subsection.

(2) The retirement system shaltl-must be administered in compliance with the provisions of
section 415 of the internal revenue code, 26 USC 415, and regulations under that section that
are applicable to governmental plans and, beginning January 1, 2010, applicable provisions of
the final regulations issued by the Internal Revenue Service on April 5, 2007. Employer-financed
benefits provided by the retirement system under this act must not exceed the applicable
limitations set forth in section 415 of the internal revenue code, 26 USC 415, as adjusted by
the commissioner of internal revenue under section 415(d) of the internal revenue code, 26 USC
415, to reflect cost-of-living increases, and the retirement system shall adjust the benefits,
including benefits payable to retirants and retirement allowance beneficiaries, subject to the
limitation each calendar year to conform with the adjusted limitation. For purposes of section
415(b) of the internal revenue code, 26 USC 415, the applicable limitation applies to aggregated
benefits received from all qualified pension plans for which the office of retirement services
coordinates administration of that limitation. If there is a conflict between this section and
another section of this act, this section prevails.

(3) The assets of the retirement system must be held in trust and invested for the sole
purpose of meeting the legitimate obligations of the retirement system and must not be used for
any other purpose. The assets must not be used for or diverted to a purpose other than for the
exclusive benefit of the members, vested former members, retirants, and retirement allowance
beneficiaries before satisfaction of all retirement system liabilities.

(4) The retirement system shall return post-tax member contributions made by a member and
received by the retirement system to a member on retirement, under Internal Revenue Service
regulations and approved Internal Revenue Service exclusion ratio tables.

(5) The required beginning date for retirement allowances and other distributions must not
be later than April 1 of the calendar year following the calendar year in which the employee

attains age 70-1/2 or April 1 of the calendar year following the calendar year in which the
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employee retires. The required minimum distribution requirements imposed by section 401 (a) (9) of
the internal revenue code, 26 USC 401, apply to this act and must be administered in accordance
with a reasonable and good faith interpretation of the required minimum distribution
requirements for all years in which the required minimum distribution requirements apply to this
act.

(6) If the retirement system is terminated, the interest of the members, vested former
members, retirants, and retirement allowance beneficiaries in the retirement system is
nonforfeitable to the extent funded as described in section 411 (d) (3) of the internal revenue
code, 26 USC 411, and related Internal Revenue Service regulations applicable to governmental
plans.

(7) Notwithstanding any other provision of this act to the contrary that would limit a
distributee's election under this act, a distributee may elect, at the time and in the manner
prescribed by the retirement board, to have any portion of an eligible rollover distribution
paid directly to an eligible retirement plan specified by the distributee in a direct rollover.
This subsection applies to distributions made after December 31, 1992. Beginning October 1,
2010, a nonspouse beneficiary may elect to have any portion of an amount payable under this act
that is an eligible rollover distribution treated as a direct rollover that will be paid in a
direct trustee-to-trustee transfer to an individual retirement account or individual retirement
annuity described in section 408 (a) or (b) of the internal revenue code, 26 USC 408, that is
established for the purpose of receiving a distribution on behalf of the beneficiary and that
will be treated as an inherited individual retirement account or individual retirement annuity
pursuant to section 402 (c) (11) of the internal revenue code, 26 USC 402.

(8) For purposes of determining actuarial equivalent retirement allowances under sections
506 (1) (a) and (b) and 602, the actuarially assumed interest rate must be determined by the
director of the department and the retirement board in consultation with the actuary using the
mortality tables adopted by the department and the retirement board.

(9) Notwithstanding any other provision of this act, the compensation of a member of the
retirement system must be taken into account for any year under the retirement system only to
the extent that it does not exceed the compensation limit established in section 401 (a) (17) of
the internal revenue code, 26 USC 401, as adjusted by the commissioner of internal revenue. This
subsection applies to an individual who first becomes a member of the retirement system after
September 30, 1996.

(10) Notwithstanding any other provision of this act, contributions, benefits, and service
credit with respect to qualified military service will be provided under the retirement system
in accordance with section 414 (u) of the internal revenue code, 26 USC 414. This subsection
applies to all qualified military service after December 11, 1994. Beginning on January 1, 2007,
in accordance with section 401 (a) (37) of the internal revenue code, 26 USC 401, if a member dies
while performing qualified military service, for purposes of determining any death benefits
payable under this act, the member is treated as having resumed and then terminated employment
on account of death.

Sec. 7l4a. Tier 2 and tax-deferred accounts are subject to the following terms and
conditions:

(a) Before April 2, 2020, the retirement system shall design an automatic enrollment
feature that provides that unless a qualified participant who makes contributions under section
714 (3) or who makes a contribution under section 509a(2) elects to contribute a lesser amount,
the qualified participant shall contribute the amount required to qualify for all eligible
matching contributions under this act. The retirement system shall implement this automatic
enrollment feature as soon as administratively feasible, but no later than 12 months after the
enactment of the amendatory act that added this section.

(b) In addition to elective employee contributions to Tier 2 or a tax-deferred account,
this state may use elective employee contributions to the state 457 deferred compensation plan

as a basis for making employer matching contributions to Tier 2 or a tax-deferred account.
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(c) Employer matching contributions do not have to be made to the same plan or account to
which the elective employee contributions were contributed as the basis for the matching
contributions.

(d) Elective employee contributions may not be used as the basis for more than an
equivalent amount of employer matching contributions.

(e) The retirement system shall design and implement a method to determine the proper
allocation of employer matching contributions based on elective employee contributions as
provided in this section.

4/9/2020, 10:10 AM



JUDICIAL SECTION

Public Policy Position
SB 5442

Support

Explanation:

Judicial Council supports parity with other state employees for the level of matching contributions
to their Defined Contribution plans.

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 12

Keller Permissible:
The Section found this Ke/ler permissible in affecting the improvement of the functioning of the
courts.

Contact Person: Lisa Sullivan
Email: sullivanl@clinton-county.org

Position Adopted: March 13, 2020


mailto:sullivanl@clinton-county.org

To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team

Date: April 17, 2020

Re: FY 2021-2022 Judiciary Budget as contained in HB 5554, SB 802, and the Executive
Budget Recommendation.

Background

The Judiciary Budget for FY 2021-2022 provides a total of $314.80 million to fund the Michigan
Supreme Court, Court of Appeals, Judicial compensation, the Judicial Tenure Commission, the State
Appellate Defender Office (SADO), and various other programs and initiatives such as specialty

coufrts,

e-filing, and indigent civil legal assistance. $111 million of the budget comes from restricted

funds (mainly from court generated revenue) and the balance is from the state’s general fund.

Highlights from the Executive Judiciary Budget Recommendation include:

$325,700 (general fund) increase in funding for pretrial improvements and jail reform. Pretrial
improvements include: a pretrial risk assessment pilot program to support informed bond
decisions focused on reducing incarceration rates for low-risk defendants; the MiCourt Court
Date Reminder Study to implement and study the effectiveness of court date reminders on
appearance rates; the expansion and auditing of pretrial data collection capabilities of the
Judicial Data Warehouse (JDW); pretrial judicial trainings; and funds to support continued
staffing needs of the Michigan Joint Task Force on Jail and Pretrial Incarceration.

$881,100 for SADO for continued funding for defense costs associated with re-sentencing of
juveniles serving mandatory life without parole sentences.

$100,000 for Judicial Tenure Commission for funding outside counsel, which is now required
when arguing cases before the Supreme Court.

$325,700 for a Pretrial Risk Assessment Tool (general fund) that will improve public safety,
protect defendants’ rights, and reduce incarceration of low-risk defendants through informed
bond decisions.

$18.2 million ($12.9 million general fund) for Michigan’s problem-solving courts to support
specialized courts that focus on rapid treatment and rehabilitation of underlying substance
abuse and mental health issues as an alternative to incarceration.

$3.3 million ($879,800 general fund) for Online Community Dispute Resolution Services
which allows Michigan residents to resolve small claims, general civil, and landlord-tenant
cases without appearing in court.



Chief Justice Bridget M. McCormack requested additional funding to address the following budgetary
priorities not included in the Executive Judiciary Budget Recommendation:

e $1,950,000 for Justice for All (ongoing funding) to create a JFA initiative in the SCOA;
implementation of the JFA strategic plan; collaboration with Michigan Legal Help to
significantly expand the number of self-help centers statewide; development of public-private
partnerships to leverage additional funding for legal aid; and expansion of self-help tools and
increased integration with the statewide e-filing platform.

e $2,300,000 (ongoing funding) for Problem-Solving Courts to address and combat the opioid
crisis by developing 15 new courts, expanding existing courts, and increasing access to
the courts.

In addition, the State Appellate Defender Office requested additional funding to address the
following budgetary priorities not included in the Executive Judiciary Budget Recommendations:
e $824,900 to allow the hiring of additional attorneys. Specifically, this amount would cover
the cost of five (5) additional attorneys, two (2) paralegals, and one (1) MAACS coordinator.
This increase also funds an additional staffer necessary for an anticipated increase in
appellate intake due to a court rule change by the Michigan Supreme Court (ADM File 2017-
27, MCR 6.425).

Keller Considerations

HB 5554, SB 802, and the Executive Judiciary Budget Recommendation meet the requirements of
Keller. Adequate funding of the courts is essential to their functioning. Many of the programs funded
by the Judiciary Budget, such as increasing caseloads for the State Appellate Defender Office, would
improve the quality and increase the availability of legal services to society.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e  Regulation and discipline of attorneys v Improvement in functioning of the courts
e FEthics v Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

1-700Z OV 4q
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e Regulation of attorney trust accounts

Staff Recommendation
The bill satisties the requirements of Ke//er and may be considered on its merits.
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House Bill 5554 (2020) £ rss?
Friendly Link: http://legislature.mi.gov/doc.aspx?2020-HB-5554

Sponsor
Jon Hoadley (district 60)
(click name to see bills sponsored by that person)

Categories
Appropriations: other;

Appropriations; other; executive recommendation; provide for omnibus bill. Creates appropriation act.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

House Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the House
As Passed by the House is the bill, as introduced, that includes any adopted House amendments.

As Passed by the Senate
As Passed by the Senate is the bill, as received from the House, that includes any adopted Senate
amendments.

House Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/26/2020HJ 21 Pg. 377introduced by Representative Jon Hoadley
2/26/2020H] 21 Pg. 377read a first time

2/26/2020H] 21 Pg. 377 referred to Committee on Appropriations

2/27/2020H] 22 Pg. 379 bill electronically reproduced 02/27/2020

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.



HOUSE BILL NO. 5554

February 26, 2020, Introduced by Rep. Hoadley and referred to the Committee on Appropriations.

A bill to make appropriations for various state departments and agencies; the judicial branch, and the legislative
branch for the fiscal years ending September 30, 2021; to provide anticipated appropriations for the fiscal year ending
September 30, 2022; to provide for certain conditions on appropriations; to provide for the expenditure of the
appropriations.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

For Fiscal For Fiscal
Year Ending Year Ending
Sept. 30, 2021 Sept. 30, 2022
APPROPRIATION SUMMARY
GROSS APPROPRIATION. ... ..........0itiiiiinnnnnnnnnn $ 61,897,828,800 $ 61,592,195,500
Total interdepartmental grants and interdepartmental
o8 o= o ¥ B o= 1,190,124,700 1,190,124,700
ADJUSTED GROSS APPROPRIATION. . ...ttt ittt ennnnnnnnnnnn $ 60,707,704,100 $ 60,402,070,800
Total federal reVENUES. ...ttt eeeeeeeeeeeeeneeennnn 23,866,378,100 23,796,199,400
Total 1oCal FeVeNUES. ...ttt etuneeennneeennneeenneennnn 265,437,200 265,437,200
Total private reveNUEeS. ... ...ttt ittt ettt nneenneenns 197,628,900 197,228,900
Total other state restricted revenuesS...........veeeenn. 25,397,844,500 25,422,433,300

State general fund/general PUIPOSE. ... wuu e eneenennenns $ 10,980,415,400 $ 10,720,772,000
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Article 10
JUDICIARY
PART 1
LINE-ITEM APPROPRIATIONS AND ANTICIPATED APPROPRIATIONS
Sec. 10-101. Subject to the conditions set forth in this article, the amounts listed in this part for the judiciary
are appropriated for the fiscal year ending September 30, 2021, and are anticipated to be appropriated for the fiscal year
ending September 30, 2022, from the funds indicated in this part. The following is a summary of the appropriations and
anticipated appropriations in this part:
JUDICIARY
APPROPRIATION SUMMARY
Full-time equated exempted positions................... 512.0 512.0
GROSS APPROPRIATION. . ...t ii it int it e i ennenns $ 314,761,800 $ 314,761,800

Total interdepartmental grants and interdepartmental
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ol a8 o = o 1,552,800 1,552,800
ADJUSTED GROSS APPROPRIATION. .......tiitiiitennnennnnnnn $ 313,209,000 $ 313,209,000
Total federal revVeNUES. .. u .ttt et eeneeeneeeneeeneeens 5,826,000 5,826,000
TOtal 10CAl FOVENUES .t vt vttt ettt e eeeeeeeeeeaeeeeeeeeeeens 7,654,500 7,654,500
Total private reVeNUES. ... ...ttt ittt enenas 1,016,600 1,016,600
Total other state restricted revenues................... 94,877,600 94,877,600
State general fund/general PUIPOSE. ...ttt ennenns $ 203,834,300 $ 203,834,300

State general fund/general purpose schedule:
Ongoing state general fund/general purpose........... 203,834,300 203,834,300
One-time state general fund/general PUrpoOS€.......... 0 0
Sec. 10-102. SUPREME COURT
Full-time equated exempted positions................... 250.0 250.0
Community dispute resolution-3.0 FTE positions.......... $ 3,285,200 S 3,285,200

Direct trial court automation support-44.0 FTE

oY= I i o o ¥ 7,654,500 7,654,500
Drug treatment COUrES. ...ttt ittt nneeeneenneenns 11,833,000 11,833,000
Foster care review board-10.0 FTE positions............. 1,365,500 1,365,500
Judicial information systems-24.0 FTE positions......... 5,066,100 5,066,100
Judicial institute-13.0 FTE positions............ocueeenn 1,926,900 1,926,900
Kalamazoo County trauma COUTt.......ciiuiiiniiinnenennn 250,000 250,000

Mental health courts and diversion services-1.0 FTE

oY= 15wl o o N 5,472,500 5,472,500
Next generation Michigan court system................... 4,116,000 4,116,000
Other federal grants...... ..ttt ittt ininennenens 275,100 275,100
State court administrative office-63.0 FTE positions.... 11,830,500 11,830,500
Supreme court administration-92.0 FTE positions......... 14,802,200 14,802,200
Swift and sure sanctions program.............eceeieennn. 3,600,000 3,600,000
Veterans COUTES . ittt ittt ittt ittt eaeene et 936,400 936,400
GROSS APPROPRIATION. ... ...iitiiietiiine i ennnns $ 72,413,900 $ 72,413,900

Appropriated from:
Interdepartmental grant revenues:
IDG from department of corrections................ ... 52,800 52,800
IDG from department of state police............coooion.. 1,500,000 1,500,000
Federal revenues:
Other federal revVeNUES. .. ...ttt ettt teneteneeeeeeeeeeens 5,470,400 5,470,400

Special revenue funds:

LOCAl FOVENUES e 4 v v vttt e et ee et ee et teeeeeeeeeeeeeeneeenennn 7,654,500 7,654,500
Private FEVENUES . « ittt ittt ittt ettt eeeteeneeeneeenneenas 927,700 927,700
Other state restricted reveNUES. .. ...ttt eeeennn 7,803,600 7,803,600
State general fund/general PULPOSE. ...t eeeenrenennenns S 49,004,900 S 49,004,900

Sec. 10-103. COURT OF APPEALS

Full-time equated exempted positions................... 175.0 175.0
Court of appeals operations-175.0 FTE positions......... S 25,800,400 $ 25,800,400
GROSS APPROPRIATION. ...t iitttine e tneeeeaeeeenaanennnns $ 25,800,400 $ 25,800,400

Appropriated from:
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Special revenue funds:
State general fund/general PUIPOSE. ... vunteeneenennenns $ 25,800,400 $ 25,800,400

Sec. 10-104. BRANCHWIDE APPROPRIATIONS

Full-time equated exempted positions................... 4.0 4.0
Branchwide appropriations-4.0 FTE positions............. $ 8,853,300 $ 8,853,300
GROSS APPROPRIATION. ... ...ttt iitiieineinen e eneenns $ 8,853,300 $ 8,853,300

Appropriated from:
Special revenue funds:
State general fund/general PUIPOSE. ..t ter e renenneennn S 8,853,300 s 8,853,300

Sec. 10-105. JUSTICES' AND JUDGES' COMPENSATION

Full-time judges positions...........iiiiiiiiiininnnnn 587.0 587.0
Supreme court justices' salaries-7.0 justices........... S 1,210,400 s 1,210,400
Circuit court judges' state base salaries-217.0 judges.. 23,761,500 23,761,500
Circuit court judicial salary standardization........... 9,922,100 9,922,100
Court of appeals judges' salaries-25.0 judges........... 4,200,200 4,200,200

District court judges' state base salaries-235.0

15 Lo L 1 - Y 25,303,300 25,303,300
District court judicial salary standardization.......... 10,745,200 10,745,200
Probate court judges' state base salaries-103.0 judges.. 11,189,800 11,189,800
Probate court judicial salary standardization........... 4,669,600 4,669,600
Judges' retirement system defined contributions......... 5,173,200 5,173,200
OASI, social SeCULILY ..ttt it ittt ittt e 6,494,300 6,494,300
GROSS APPROPRIATION. ... ...ii ittt ttiinniiiineeinnaeennnns $ 102,669,600 $ 102,669,600

Appropriated from:
Special revenue funds:
Other state restricted revenNUES.......cuetieeeeeeeennn 3,329,400 3,329,400
State general fund/general PUIPOSE. .. vt r e reneennenns S 99,340,200 s 99,340,200

Sec. 10-106. JUDICIAL AGENCIES

Full-time equated exempted positions................... 7.0 7.0
Judicial tenure commission-7.0 FTE positions............ S 1,408,700 $ 1,408,700
GROSS APPROPRIATION. . ...t i ittt ittt ettt eeeneeeenennnens . 8 1,408,700 $ 1,408,700

Appropriated from:
Special revenue funds:
State general fund/general PUrPOSE.......ciiiinieeunnnnn. $ 1,408,700 $ 1,408,700

Sec. 10-107. INDIGENT DEFENSE - CRIMINAL

Full-time equated exempted positions................... 63.0 63.0
Appellate public defender program-63.0 FTE positions.... $ 9,668,700 $ 9,668,700
GROSS APPROPRIATION. .. .. iitttine e tnne e eaeeeennaneennns $ 9,668,700 $ 9,668,700

Appropriated from:
Federal revenues:
Other federal FeVEeNUES. ... it ittt et eeeeeeeeeeeeeeeeeeens 355,600 355,600
Special revenue funds:
Private FevVeNUeS. ...ttt ittt it ittt enenn 88,900 88,900
Other state restricted revenuUesS..........oiiieeeeeeennnns 173,100 173,100

State general fund/general PUIPOSE. ... vt et eeneennennn S 9,051,100 $ 9,051,100
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Sec. 10-108. INDIGENT CIVIL LEGAL ASSISTANCE

Indigent civil legal asSsistanCe........eeieienenenennn. $ 7,937,000 $ 7,937,000

GROSS APPROPRIATION. .. ... ... ttiiittiiinenenennnnennnnns $ 7,937,000 $ 7,937,000
Appropriated from:
Special revenue funds:
Other state restricted reveNUES. ... ... ve et enneennnns 7,937,000 7,937,000
State general fund/general PUrPOSE.......civiiieeennnn.. $ 0 $ 0

Sec. 10-109. TRIAL COURT OPERATIONS

Full-time equated exempted posSitions.............c..c.... 13.0 13.0
Court equity fund reimbursements...........eueeeeeeneennnn $ 60,815,700 $ 60,815,700
Drug Case-flOW PIrOGIrall. .. u et eneeneneneneeneneneneenns 250,000 250,000
Drunk driving case-flow pProgram...........ceeeeueeenennn. 3,300,000 3,300,000
Judicial technology improvement fund.................... 4,815,000 4,815,000
Juror compensation reimbursement-1.0 FTE position....... 6,608,900 6,608,900
Statewide e-file system-12.0 FTE positions.............. 10,220,600 10,220,600
GROSS APPROPRIATION. ..........0tiiiiiinnnnnnnnnnnnnnnnnnn $ 86,010,200 $ 86,010,200

Appropriated from:
Special revenue funds:
Other state restricted revenNUES.......c.eeeeeeeeeeeeenn 75,634,500 75,634,500

State general fund/general PUrPOSE.......cvvuineernnnnnn $ 10,375,700 $ 10,375,700

PART 2
PROVISIONS CONCERNING APPROPRIATIONS

FISCAL YEAR 2021

GENERAL SECTIONS

Sec. 10-201. Pursuant to section 30 of article IX of the state constitution of 1963, total state spending from
state resources under part 1 for fiscal year 2021 is $298,711,900.00 and state spending from state resources to be paid to
local units of government for fiscal year 2021 is $146,684,400.00. The itemized statement below identifies appropriations

from which spending to local units of government will occur:

JUDICIARY
Drug treatment COULES. ..ttt ittt ittt ittt teneenneenneenns $ 8,438,000
Kalamazoo County trauma COUTL . ...ttt ittt ettt tteeeeeneeeneeenneenns 250,000
Mental health courts and diversion services............ it 5,472,500
Next generation Michigan court system..........iiiiiiiiiiiiinnenenennn 4,116,000
Swift and sure sanctions PrOgram. .. .....ueiein et eneeneneneneenenenens 3,600,000
Ve ETraANS COUT LS v i ittt ittt et ettt ettt e eeeeeeeeeeeeeeeeeeeeneneeenennnnnns 936,400
Court oOf appeals OPErationS . .. it ittt ittt ettt et ettt eeeeeeeeeeeaennn 200,000
Circuit court judicial salary standardization..............oiiiiinin.n 9,922,100
District court judicial salary standardization..............oeiiieinina.. 10,745,200
Probate court judges' state base salaries..........o.iiiiiiiiiiininnnnns 11,189,800
Probate court judicial salary standardization................cciiion.n. 4,669,600
OASTI, sS0Cial SECUILILY . ittt ittt ittt it ittt ittt ettt et enaenenen 1,134,600
Court equity fund reimbursementsS..... ...ttt it einenennennn 60,815,700

Drug CasSe—floW PrOgramM. « v vt i et ineenneeeneeeneeeneeeneneeeneeeneeennns 250,000
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Drunk driving case—flowW PrOGTamM. ...ttt neeeeeneeeeeneeeeeeannnn 3,300,000

Judicial technology improvement fund.............o.iiiiiiiiiiniinnnnnnn. 4,815,000

Juror compensation reimbursement....... ...ttt ittt 6,608,900

Statewide e—file SyStemM. ...ttt ettt ettt e 10,220,600

0 $ 146,684,400
Sec. 10-202. (1) The appropriations authorized under this article are subject to the management and budget act,

1984 PA 431, MCL 18.1101 to 18.1594.

(2) Funds appropriated in part 1 to an entity within the judicial branch shall not be expended or transferred to
another account without written approval of the authorized agent of the judicial entity. If the authorized agent of the
judicial entity notifies the state budget director of its approval of an expenditure or transfer, the state budget
director shall immediately make the expenditure or transfer. The authorized judicial entity agent shall be designated by
the chief justice of the supreme court.

Sec. 10-203. As used in this part and part 1:

(a) "FTE" means full-time equated.

(b) "IDG" means interdepartmental grant.

(c) "OASI" means old age survivor's insurance.

Sec. 10-204. The reporting requirements of this part shall be completed with the approval of, and at the direction
of, the supreme court, except as otherwise provided in this part. The judicial branch shall use the internet to fulfill
the reporting requirements of this part. This may include transmission of reports via electronic mail to the recipients
identified for each reporting requirement, or it may include placement of reports on an internet or intranet site.

Sec. 10-205. Funds appropriated in part 1 shall not be used for the purchase of foreign goods or services, or both,
if competitively priced and of comparable quality American goods or services, or both, are available. Preference shall be
given to goods or services, or both, manufactured or provided by Michigan businesses, if they are competitively priced and
of comparable quality. In addition, preference should be given to goods or services, or both, that are manufactured or
provided by Michigan businesses owned and operated by veterans, if they are competitively priced and of comparable
quality.

Sec. 10-207. Not later than January 1 of each year, the state court administrative office shall prepare a report on
out-of-state travel listing all travel by judicial branch employees outside this state in the immediately preceding fiscal
year that was funded in whole or in part with funds appropriated in the budget for the judicial branch. The report shall
be submitted to the senate and house appropriations committees, the senate and house fiscal agencies, and the state budget
office. The report shall include the following information:

(a) The dates of each travel occurrence.

(b) The transportation and related costs of each travel occurrence, including the proportion funded with state
general fund/general purpose revenues, the proportion funded with state restricted revenues, the proportion funded with
federal revenues, and the proportion funded with other revenues.

Sec. 10-209. Not later than November 30, the state budget office shall prepare and transmit a report that provides
for estimates of the total general fund/general purpose appropriation lapses at the close of the prior fiscal year. This
report shall summarize the projected year-end general fund/general purpose appropriation lapses by major departmental
program or program areas. The report shall be transmitted to the chairpersons of the senate and house appropriations
committees and the senate and house fiscal agencies.

Sec. 10-211. From the funds appropriated in part 1, the judicial branch shall maintain a searchable website
accessible by the public at no cost that includes all expenditures made by the judicial branch within a fiscal year. The
posting shall include the purpose for which each expenditure is made. The judicial branch shall not provide financial
information on its website under this section if doing so would violate a federal or state law, rule, regulation, or

guideline that establishes privacy or security standards applicable to that financial information.
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Sec. 10-212. Within 14 days after the release of the executive budget recommendation, the judicial branch shall
cooperate with the state budget office to provide the senate and house appropriations committee chairs, the senate and
house appropriations subcommittee chairs, and the senate and house fiscal agencies with an annual report on estimated
state restricted fund balances, state restricted fund projected revenues, and state restricted fund expenditures the
fiscal years ending September 30, 2020 and September 30, 2021.

Sec. 10-213. The judiciary shall maintain, on a publicly assessible website, a scorecard that identifies, tracks,
and regularly updates key metrics that are used to monitor and improve the judiciary's performances.

Sec. 10-214. Total authorized appropriations from all sources under part 1 for legacy costs for the fiscal year
ending September 30, 2021 are estimated at $15,249,300.00. From this amount, total judiciary appropriations for pension-
related legacy costs are estimated at $7,316,800.00. Total judiciary appropriations for retiree health care legacy costs

are estimated at $7,932,500.00.

JUDICIAL BRANCH

Sec. 10-301. From the funds appropriated in part 1, the direct trial court automation support program of the state
court administrative office shall recover direct and overhead costs from trial courts by charging for services rendered.
The fee shall cover the actual costs incurred to the direct trial court automation support program in providing the
service, including development of future versions of case management systems.

Sec. 10-302. Funds appropriated within the judicial branch shall not be expended by any component within the
judicial branch without the approval of the supreme court.

Sec. 10-303. Of the amount appropriated in part 1 for the judicial branch, $711,900.00 is allocated for circuit
court reimbursement under section 3 of 1978 PA 16, MCL 800.453, and for costs associated with the court of claims.

Sec. 10-304. A member of the legislature may request a report or data from the data collected in the judicial data
warehouse. The report shall be made available to the public upon request, unless disclosure is prohibited by court order
or state or federal law. Any data provided under this section shall be public and non-identifying information.

Sec. 10-305. From the funds appropriated in part 1 for community dispute resolution, community dispute resolution
centers shall provide dispute resolution services specified in the community dispute resolution act, 1988 PA 260, MCL
691.1551 to 691.1564, and shall help to reduce suspensions and truancy, and improve school climate. Funding appropriated
in part 1 for community dispute resolution may be used to develop or expand juvenile diversion services in cooperation
with local prosecutors. Participation in the dispute resolution processes is voluntary for all parties.

Sec. 10-307. From the funds appropriated in part 1 for mental health courts and diversion services, $1,730,000.00
is intended to address the recommendations of the mental health diversion council.

Sec. 10-308. If sufficient funds are not available from the court fee fund to pay judges' compensation, the
difference between the appropriated amount from that fund for judges' compensation and the actual amount available after
the amount appropriated for trial court reimbursement is made shall be appropriated from the state general fund for
judges' compensation. If an appropriation is made under this section, the state court administrative office shall notify,
within 14 days of the appropriation, the senate and house standing committees on appropriations, the senate and house
appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office.

Sec. 10-309. By April 1, the state court administrative office shall provide a report on drug treatment, mental
health, and veterans court programs in this state. The report shall include information on the number of each type of
program that has been established, the number of program participants in each jurisdiction, and the impact of the programs
on offender criminal involvement and recidivism. The report shall be submitted to the senate and house appropriations
subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office.

Sec. 10-311. (1) The funds appropriated in part 1 for drug treatment courts as that term is defined in section 1060
of the revised judicature act of 1961, 1961 PA 236, MCL 600.1060, shall be administered by the state court administrative

office to operate drug treatment court programs. A drug treatment court shall be responsible for handling cases involving
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substance abusing nonviolent offenders through comprehensive supervision, testing, treatment services, and immediate
sanctions and incentives. A drug treatment court shall use all available county and state personnel involved in the
disposition of cases including, but not limited to, parole and probation agents, prosecuting attorneys, defense attorneys,
and community corrections providers. The funds may be used in connection with other federal, state, and local funding
sources.

(2) From the funds appropriated in part 1, the chief justice shall allocate sufficient funds for the Michigan
judicial institute to provide in-state training for those identified in subsection (1), including training for new drug
treatment court judges.

(3) For drug treatment court grants, consideration for priority may be given to those courts where higher instances
of substance abuse cases are filed.

(4) The judiciary shall receive $1,500,000.00 in Byrne formula grant funding as an interdepartmental grant from the
department of state police to be used for expansion of drug treatment courts, to assist in avoiding prison bed space
growth for nonviolent offenders in collaboration with the department of corrections.

Sec. 10-316. (1) From the funds appropriated in part 1 for pretrial risk assessment, the state court administrative
office shall pilot a pretrial risk assessment tool in an effort to provide relevant information to judges so they can make
evidence-based bond decisions that will increase public safety and reduce costs associated with unnecessary pretrial
detention.

(2) The state court administrative office shall submit a status report by February 1 to the senate and house
appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office on progress
made toward implementing the pretrial risk assessment tool and associated costs.

Sec. 10-317. Funds appropriated in part 1 shall not be used for the permanent assignment of state-owned vehicles to
justices or judges or any other judicial branch employee. This section does not preclude the use of state-owned motor pool
vehicles for state business in accordance with approved guidelines.

Sec. 10-320. (1) From the funds appropriated in part 1 for the swift and sure sanctions program, created under
section 3 of chapter XIA of the code of criminal procedure, 1927 PA 175, MCL 771A.3, the state court administrative office
shall administer a program to distribute grants to qualifying courts in accordance with the objectives and requirements of
the probation swift and sure sanctions act, chapter XIA of the code of criminal procedure, 1927 PA 175, MCL 771A.1 to
771A.8. Of the funds designated for the program, not more than $100,000.00 shall be available to the state court
administrative office to pay for employee costs associated with the administration of the program funds. Of the funds
designated for the program, $500,000.00 is reserved for programs in counties that had more than 325 individuals sentenced
to prison in the previous calendar year. Courts interested in participating in the swift and sure sanctions program may
apply to the state court administrative office for a portion of the funds appropriated in part 1 under this section.

(2) By April 1, the state court administrative office, in cooperation with the department of corrections, shall
provide a report on the courts that receive funding under the swift and sure sanctions program described in subsection (1)
to the senate and house appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state
budget office. The report shall include all of the following:

(a) The number of offenders who participate in the program.

(b) The criminal history of offenders who participate in the program.

(c) The recidivism rate of offenders who participate in the program, including the rate of return to jail, prison,

(d) A detailed description of the establishment and parameters of the program.

(3) As used in this section, "program" means a swift and sure sanctions program described in subsection (1).

Sec. 10-321. From the funds appropriated in part 1, the judicial branch shall support a statewide legal self-help
internet website and local nonprofit self-help centers that use the statewide website to provide assistance to individuals

representing themselves in civil legal proceedings. The state court administrative office shall summarize the costs of
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maintaining the website, provide statistics on the number of people visiting the website, and provide information on
content usage, form completion, and user feedback. By March 1, the state court administrative office shall report this
information for the preceding fiscal year to the senate and house appropriations subcommittees on judiciary, the senate
and house fiscal agencies, and the state budget office.

Sec. 10-322. If Byrne formula grant funding is awarded to the state appellate defender, the state appellate
defender office may receive and expend Byrne formula grant funds in an amount not to exceed $250,000.00 as an
interdepartmental grant from the department of state police. If the appellate defender appointed under section 3 of the
appellate defender act, 1978 PA 620, MCL 780.713, receives federal grant funding from the United States Department of
Justice in excess of the amount appropriated in part 1, the office of appellate defender may receive and expend grant
funds in an amount not to exceed $300,000.00 as other federal grants.

Sec. 10-324. From the funds appropriated in part 1 for the medication-assisted treatment program, the judiciary
shall maintain a medication-assisted treatment program to provide treatment for opioid-addicted and alcohol-addicted
individuals who are referred to and voluntarily participate in the medication-assisted treatment program.

Sec. 10-325. (1) From the funds appropriated in part 1 for Kalamazoo County trauma court, the county office of the
prosecuting attorney shall hire an assistant prosecutor who specializes in trauma for prosecution of offenders and for
providing intervention and treatment services to offenders and referral services for victims. The court shall focus on
deterrence of offenders by reducing incidence and recidivism. Intervention services shall be supplemented by trauma
treatment and addiction services. The prosecutor shall collaborate with the trauma and resiliency team to review the
progress of program participants, and to assure offender accountability and victim safety. Treatment providers shall
specialize in substance abuse addiction and trauma treatment services for adolescents and adults.

(2) The county office of the prosecuting attorney, together with the intervention and treatment providers, shall
submit a report, by September 30, to the state court administrative office, the senate and house of representatives
subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office on the outcomes of the
trauma court. The report shall include program performance measures, the number of individuals served, the outcomes of
participants who complete the program, recommendations on how the state can hold offenders accountable while
rehabilitating them with treatment, community-based resources and support, and restorative justice approaches to conflict

resolution, with the goal of being a more effective and less costly alternative to incarceration.
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SENATE BILL NO. 802

February 26, 2020, Introduced by Senators HERTEL, WOJNO, GEISS, BULLOCK, BAYER, CHANG and MCCANN and referred to
the Committee on Appropriations.

A bill to make appropriations for various state departments and agencies; the judicial branch, and the legislative
branch for the fiscal years ending September 30, 2021; to provide anticipated appropriations for the fiscal year ending
September 30, 2022; to provide for certain conditions on appropriations; to provide for the expenditure of the
appropriations.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

For Fiscal For Fiscal
Year Ending Year Ending
Sept. 30, 2021 Sept. 30, 2022
APPROPRIATION SUMMARY
GROSS APPROPRIATION. .. .. ..iittiiittiiin e ennnns $ 61,897,828,800 $ 61,592,195,500
Total interdepartmental grants and interdepartmental
et o 1 =T 1,190,124,700 1,190,124,700
ADJUSTED GROSS APPROPRIATION. .....uuiitunineennnneennnnnn $ 60,707,704,100 $ 60,402,070,800
Total federal reVENUES. ...t eeeeeeeeeeeeeeeeeeeeeeeenenn 23,866,378,100 23,796,199,400
Total 10CAl FEVENUES. « v vttt et eeeeeeeeeeeeeeeeeeeeeeeeennn 265,437,200 265,437,200
Total Private FeVeNUES. ... ettt et eneenennnenen 197,628,900 197,228,900
Total other state restricted revenues..........c.veeeenn. 25,397,844,500 25,422,433,300

State general fund/general PUIPOSE. ...t ennenns $ 10,980,415,400 $ 10,720,772,000
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Article 10
JUDICIARY
PART 1
LINE-ITEM APPROPRIATIONS AND ANTICIPATED APPROPRIATIONS
Sec. 10-101. Subject to the conditions set forth in this article, the amounts listed in this part for the judiciary
are appropriated for the fiscal year ending September 30, 2021, and are anticipated to be appropriated for the fiscal year
ending September 30, 2022, from the funds indicated in this part. The following is a summary of the appropriations and
anticipated appropriations in this part:
JUDICIARY
APPROPRIATION SUMMARY
Full-time equated exempted positions................... 512.0 512.0

GROSS APPROPRIATION. ... ..ot tiiiitiiine i ennnns $ 314,761,800 $ 314,761,800



Judiciary Budget for 2020-2021 Fiscal Year

Total interdepartmental grants and interdepartmental

ErANS TS . ittt ettt e 1,552,800 1,552,800
ADJUSTED GROSS APPROPRIATION. ....eutiuuemneeneennennnnns $ 313,209,000 $ 313,209,000
Total federal FeVENUES. ...ttt eeeeeeenn 5,826,000 5,826,000
TOtaAl 10CAl FEVENUES .t vttt ettt ettt eeeeeeeeeaeeeeeeeeeeens 7,654,500 7,654,500
Total Private FeVeNUES. ... ..ttt tn e eneneeneeennn 1,016,600 1,016,600
Total other state restricted revenues................... 94,877,600 94,877,600
State general fund/general PUIPOSE. ...ttt enennenns $ 203,834,300 $ 203,834,300

State general fund/general purpose schedule:
Ongoing state general fund/general pPuUrpPOSE€........... 203,834,300 203,834,300
One-time state general fund/general PUrpoOS€.......... 0 0
Sec. 10-102. SUPREME COURT
Full-time equated exempted positions................... 250.0 250.0
Community dispute resolution-3.0 FTE positions.......... $ 3,285,200 $ 3,285,200

Direct trial court automation support-44.0 FTE

POSIEIONS . it e e e 7,654,500 7,654,500
Drug treatment COUrtS. ...ttt inininenenennn 11,833,000 11,833,000
Foster care review board-10.0 FTE positions............. 1,365,500 1,365,500
Judicial information systems-24.0 FTE positions......... 5,066,100 5,066,100
Judicial institute-13.0 FTE positions..........ceeuienenn 1,926,900 1,926,900
Kalamazoo County trauma COUTXT. ... euuiiut e eenneennennnns 250,000 250,000

Mental health courts and diversion services-1.0 FTE

o Y= 15wl o o N 5,472,500 5,472,500
Next generation Michigan court system................... 4,116,000 4,116,000
Other federal grantsS.......i ittt ittt nneennns 275,100 275,100
State court administrative office-63.0 FTE positions.... 11,830,500 11,830,500
Supreme court administration-92.0 FTE positions......... 14,802,200 14,802,200
Swift and sure sSanctions PrOgraM. . ........eoeeeueeenennnn 3,600,000 3,600,000
Veterans COULLS. .ttt ittt ittt ittt ennnenn 936,400 936,400
GROSS APPROPRIATION. .. .. ...\ ttiittetinnenneeennnnnennnns $ 72,413,900 $ 72,413,900

Appropriated from:
Interdepartmental grant revenues:
IDG from department of corrections.................oo... 52,800 52,800
IDG from department of state police............ ... 1,500,000 1,500,000
Federal revenues:
Other federal FeVEeNUES. ...ttt e eeeeeeeeeeeeeeeeeeennns 5,470,400 5,470,400

Special revenue funds:

LOCAl FOVENUES s 4 v v ettt ettt e et ee et teeeeeeeeeeeeeeneeenennn 7,654,500 7,654,500
Private reVeNUES. ..ttt ittt ittt ettt ettt eeeeennanaannns 927,700 927,700
Other state restricted reveNUES. . ... .i v ettt nneennens 7,803,600 7,803,600
State general fund/general PUIPOSE. ... vt eeneeneenneenns S 49,004,900 S 49,004,900

Sec. 10-103. COURT OF APPEALS
Full-time equated exempted positions................... 175.0 175.0

Court of appeals operations-175.0 FTE positions......... S 25,800,400 $ 25,800,400

GROSS APPROPRIATION. .. ......ttiiittiienenenennnnennnnns $ 25,800,400 $ 25,800,400
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Appropriated from:
Special revenue funds:
State general fund/general PUIPOSE. ...t trenrenennenns $ 25,800,400 $ 25,800,400

Sec. 10-104. BRANCHWIDE APPROPRIATIONS

Full-time equated exempted positions................... 4.0 4.0
Branchwide appropriations-4.0 FTE positions............. $ 8,853,300 $ 8,853,300
GROSS APPROPRIATION. ... ...t ttiiitiine i e ennnns $ 8,853,300 $ 8,853,300

Appropriated from:
Special revenue funds:
State general fund/general PUrPOSE.......ciiiinieeennnnnn $ 8,853,300 $ 8,853,300

Sec. 10-105. JUSTICES' AND JUDGES' COMPENSATION

Full-time judges positions.......c..iiiiiiiiiinenenennnn 587.0 587.0
Supreme court justices' salaries-7.0 justices........... $ 1,210,400 $ 1,210,400
Circuit court judges' state base salaries-217.0 judges.. 23,761,500 23,761,500
Circuit court judicial salary standardization........... 9,922,100 9,922,100
Court of appeals judges' salaries-25.0 judges........... 4,200,200 4,200,200

District court judges' state base salaries-235.0

JUAGES e ettt i e e e e e 25,303,300 25,303,300
District court judicial salary standardization.......... 10,745,200 10,745,200
Probate court judges' state base salaries-103.0 judges.. 11,189,800 11,189,800
Probate court judicial salary standardization........... 4,669,600 4,669,600
Judges' retirement system defined contributions......... 5,173,200 5,173,200
OASI, social SeCULILY ..t ittt ittt ittt 6,494,300 6,494,300
GROSS APPROPRIATION. .. ... ...ttt tiinnenneennnnennnnns $ 102,669,600 $ 102,669,600

Appropriated from:
Special revenue funds:
Other state restricted reveNUES. ... ...'ve ettt enneennnns 3,329,400 3,329,400
State general fund/general PUrPOSE.......cviiineeennnnnn $ 99,340,200 $ 99,340,200

Sec. 10-106. JUDICIAL AGENCIES

Full-time equated exempted positions................... 7.0 7.0
Judicial tenure commission-7.0 FTE positions............ $ 1,408,700 s 1,408,700
GROSS APPROPRIATION. . ...t i ittt ittt ettt e teneeennennnens . 8 1,408,700 $ 1,408,700

Appropriated from:
Special revenue funds:
State general fund/general PUrPOSE.......ciiiineeennnnn. $ 1,408,700 $ 1,408,700

Sec. 10-107. INDIGENT DEFENSE - CRIMINAL

Full-time equated exempted positions................... 63.0 63.0
Appellate public defender program-63.0 FTE positions.... $ 9,668,700 $ 9,668,700
GROSS APPROPRIATION. .. .. .ovittiiintiiineieinneeennneennnns $ 9,668,700 $ 9,668,700

Appropriated from:
Federal revenues:
Other federal reVeNUES. .. vttt tn et teeeeeeeeeeneeeneenn 355,600 355,600
Special revenue funds:
Private revenuesS..........iiiuiitiiiintiinneennnneennnnnnn 88,900 88,900

Other state restricted revenUES.......cueeieeeeeeeennnn 173,100 173,100
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State general fund/general PUIPOSE. ... vur et eenennenns $ 9,051,100 s 9,051,100
Sec. 10-108. INDIGENT CIVIL LEGAL ASSISTANCE

Indigent civil legal assistance...........ciueiiiniinnnnn. $ 7,937,000 $ 7,937,000

GROSS APPROPRIATION. .. ... ...ttt it ittt in it e $ 7,937,000 $ 7,937,000
Appropriated from:
Special revenue funds:
Other state restricted revenNUES.......c.teeeeeeeennn 7,937,000 7,937,000
State general fund/general PUrPOSE.......cviiineeennnnnn $ 0 $ 0

Sec. 10-109. TRIAL COURT OPERATIONS

Full-time equated exempted positions................... 13.0 13.0
Court equity fund reimbursements...........eueeeeeeneennnn $ 60,815,700 $ 60,815,700
Drug Case-floWw PrOgram. ... e e ettt enneenneeeneeeneeenns 250,000 250,000
Drunk driving case-flow pProgram...........e.eeeeeeeenennn. 3,300,000 3,300,000
Judicial technology improvement fund.................... 4,815,000 4,815,000
Juror compensation reimbursement-1.0 FTE position....... 6,608,900 6,608,900
Statewide e-file system-12.0 FTE positions.............. 10,220,600 10,220,600
GROSS APPROPRIATION. ... .......itiiiiiinnnnnnnnnnnnnnns $ 86,010,200 $ 86,010,200

Appropriated from:
Special revenue funds:
Other state restricted revenNUES...... ..t eeeeennn 75,634,500 75,634,500

State general fund/general PUIPOSE. ..t ee e renennennn $ 10,375,700 S 10,375,700

PART 2
PROVISIONS CONCERNING APPROPRIATIONS

FISCAL YEAR 2021

GENERAL SECTIONS

Sec. 10-201. Pursuant to section 30 of article IX of the state constitution of 1963, total state spending from
state resources under part 1 for fiscal year 2021 is $298,711,900.00 and state spending from state resources to be paid to
local units of government for fiscal year 2021 is $146,684,400.00. The itemized statement below identifies appropriations

from which spending to local units of government will occur:

JUDICIARY
Drug treatment COUT TS . ittt ettt ettt teete e te e eeeneeeeeeeeeeneeneenenn S 8,438,000
Kalamazoo County trauma COUTT ... vttt ittt it tneeneneneneeneneneeenns 250,000
Mental health courts and diversion services............ it 5,472,500
Next generation Michigan court system..........c..iiuiiiiiiinnnennnennn 4,116,000
Swift and sure sSanctions PrOgram. ... ..ottt et eneeeeneneneeannennns 3,600,000
Ve ETraANS COUT LS v i ittt ittt et ettt ettt e e e eeeseeeeeeeeeeeeeenenenenenenennnnns 936,400
Court of appeals OpPerationS. .. ...ttt ittt ittt ineneeeneneeeenenns 200,000
Circuit court judicial salary standardization.........c..eeeeeeenennnnnn 9,922,100
District court judicial salary standardization..............ociiieininn.. 10,745,200
Probate court judges' state base salaries..........iiiiiiiiiiiiinnnen. 11,189,800
Probate court judicial salary standardization............... ... .o 4,669,600
OASTI, s0Cial SECUILILY . ittt ittt ittt ittt ittt ittt ittt e e enaenennn 1,134,600

Court equity fund reimbuUrsSementS. . ...ttt it ettt ettt eeeeeeeenannnn 60,815,700
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Drug CasSe—f1lOW PrOGTaAM. v v v vttt v ueteneeneneeenneennesnneeeneeeneeenaeenas 250,000

Drunk driving case-flow PrOgramM. ... ..ot uu e enneeeneeenneeeneennens 3,300,000

Judicial technology improvement fund...........c.ieiuiiiiiiinninenennnn 4,815,000

Juror compensation reimbursement...... ...ttt ittt nneenneeenns 6,608,900

Statewide e-file SysStem. ...ttt it i i it e e e 10,220,600

0 $ 146,684,400
Sec. 10-202. (1) The appropriations authorized under this article are subject to the management and budget act,

1984 PA 431, MCL 18.1101 to 18.1594.

(2) Funds appropriated in part 1 to an entity within the judicial branch shall not be expended or transferred to
another account without written approval of the authorized agent of the judicial entity. If the authorized agent of the
judicial entity notifies the state budget director of its approval of an expenditure or transfer, the state budget
director shall immediately make the expenditure or transfer. The authorized judicial entity agent shall be designated by
the chief justice of the supreme court.

Sec. 10-203. As used in this part and part 1:

(a) "FTE" means full-time equated.

(b) "IDG" means interdepartmental grant.

(c) "OASI" means old age survivor's insurance.

Sec. 10-204. The reporting requirements of this part shall be completed with the approval of, and at the direction
of, the supreme court, except as otherwise provided in this part. The judicial branch shall use the internet to fulfill
the reporting requirements of this part. This may include transmission of reports via electronic mail to the recipients
identified for each reporting requirement, or it may include placement of reports on an internet or intranet site.

Sec. 10-205. Funds appropriated in part 1 shall not be used for the purchase of foreign goods or services, or both,
if competitively priced and of comparable quality American goods or services, or both, are available. Preference shall be
given to goods or services, or both, manufactured or provided by Michigan businesses, 1f they are competitively priced and
of comparable quality. In addition, preference should be given to goods or services, or both, that are manufactured or
provided by Michigan businesses owned and operated by veterans, if they are competitively priced and of comparable
quality.

Sec. 10-207. Not later than January 1 of each year, the state court administrative office shall prepare a report on
out-of-state travel listing all travel by judicial branch employees outside this state in the immediately preceding fiscal
year that was funded in whole or in part with funds appropriated in the budget for the judicial branch. The report shall
be submitted to the senate and house appropriations committees, the senate and house fiscal agencies, and the state budget
office. The report shall include the following information:

(a) The dates of each travel occurrence.

(b) The transportation and related costs of each travel occurrence, including the proportion funded with state
general fund/general purpose revenues, the proportion funded with state restricted revenues, the proportion funded with
federal revenues, and the proportion funded with other revenues.

Sec. 10-209. Not later than November 30, the state budget office shall prepare and transmit a report that provides
for estimates of the total general fund/general purpose appropriation lapses at the close of the prior fiscal year. This
report shall summarize the projected year-end general fund/general purpose appropriation lapses by major departmental
program or program areas. The report shall be transmitted to the chairpersons of the senate and house appropriations
committees and the senate and house fiscal agencies.

Sec. 10-211. From the funds appropriated in part 1, the judicial branch shall maintain a searchable website
accessible by the public at no cost that includes all expenditures made by the judicial branch within a fiscal year. The
posting shall include the purpose for which each expenditure is made. The judicial branch shall not provide financial

information on its website under this section if doing so would violate a federal or state law, rule, regulation, or
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guideline that establishes privacy or security standards applicable to that financial information.

Sec. 10-212. Within 14 days after the release of the executive budget recommendation, the judicial branch shall
cooperate with the state budget office to provide the senate and house appropriations committee chairs, the senate and
house appropriations subcommittee chairs, and the senate and house fiscal agencies with an annual report on estimated
state restricted fund balances, state restricted fund projected revenues, and state restricted fund expenditures the
fiscal years ending September 30, 2020 and September 30, 2021.

Sec. 10-213. The judiciary shall maintain, on a publicly assessible website, a scorecard that identifies, tracks,
and regularly updates key metrics that are used to monitor and improve the judiciary's performances.

Sec. 10-214. Total authorized appropriations from all sources under part 1 for legacy costs for the fiscal year
ending September 30, 2021 are estimated at $15,249,300.00. From this amount, total judiciary appropriations for pension-
related legacy costs are estimated at $7,316,800.00. Total judiciary appropriations for retiree health care legacy costs

are estimated at $7,932,500.00.

JUDICIAL BRANCH

Sec. 10-301. From the funds appropriated in part 1, the direct trial court automation support program of the state
court administrative office shall recover direct and overhead costs from trial courts by charging for services rendered.
The fee shall cover the actual costs incurred to the direct trial court automation support program in providing the
service, including development of future versions of case management systems.

Sec. 10-302. Funds appropriated within the judicial branch shall not be expended by any component within the
judicial branch without the approval of the supreme court.

Sec. 10-303. Of the amount appropriated in part 1 for the judicial branch, $711,900.00 is allocated for circuit
court reimbursement under section 3 of 1978 PA 16, MCL 800.453, and for costs associated with the court of claims.

Sec. 10-304. A member of the legislature may request a report or data from the data collected in the judicial data
warehouse. The report shall be made available to the public upon request, unless disclosure is prohibited by court order
or state or federal law. Any data provided under this section shall be public and non-identifying information.

Sec. 10-305. From the funds appropriated in part 1 for community dispute resolution, community dispute resolution
centers shall provide dispute resolution services specified in the community dispute resolution act, 1988 PA 260, MCL
691.1551 to 691.1564, and shall help to reduce suspensions and truancy, and improve school climate. Funding appropriated
in part 1 for community dispute resolution may be used to develop or expand juvenile diversion services in cooperation
with local prosecutors. Participation in the dispute resolution processes is voluntary for all parties.

Sec. 10-307. From the funds appropriated in part 1 for mental health courts and diversion services, $1,730,000.00
is intended to address the recommendations of the mental health diversion council.

Sec. 10-308. If sufficient funds are not available from the court fee fund to pay judges' compensation, the
difference between the appropriated amount from that fund for judges' compensation and the actual amount available after
the amount appropriated for trial court reimbursement is made shall be appropriated from the state general fund for
judges' compensation. If an appropriation is made under this section, the state court administrative office shall notify,
within 14 days of the appropriation, the senate and house standing committees on appropriations, the senate and house
appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office.

Sec. 10-309. By April 1, the state court administrative office shall provide a report on drug treatment, mental
health, and veterans court programs in this state. The report shall include information on the number of each type of
program that has been established, the number of program participants in each jurisdiction, and the impact of the programs
on offender criminal involvement and recidivism. The report shall be submitted to the senate and house appropriations
subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office.

Sec. 10-311. (1) The funds appropriated in part 1 for drug treatment courts as that term is defined in section 1060

of the revised judicature act of 1961, 1961 PA 236, MCL 600.1060, shall be administered by the state court administrative
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office to operate drug treatment court programs. A drug treatment court shall be responsible for handling cases involving
substance abusing nonviolent offenders through comprehensive supervision, testing, treatment services, and immediate
sanctions and incentives. A drug treatment court shall use all available county and state personnel involved in the
disposition of cases including, but not limited to, parole and probation agents, prosecuting attorneys, defense attorneys,
and community corrections providers. The funds may be used in connection with other federal, state, and local funding
sources.

(2) From the funds appropriated in part 1, the chief justice shall allocate sufficient funds for the Michigan
judicial institute to provide in-state training for those identified in subsection (1), including training for new drug
treatment court judges.

(3) For drug treatment court grants, consideration for priority may be given to those courts where higher instances
of substance abuse cases are filed.

(4) The judiciary shall receive $1,500,000.00 in Byrne formula grant funding as an interdepartmental grant from the
department of state police to be used for expansion of drug treatment courts, to assist in avoiding prison bed space
growth for nonviolent offenders in collaboration with the department of corrections.

Sec. 10-316. (1) From the funds appropriated in part 1 for pretrial risk assessment, the state court administrative
office shall pilot a pretrial risk assessment tool in an effort to provide relevant information to judges so they can make
evidence-based bond decisions that will increase public safety and reduce costs associated with unnecessary pretrial
detention.

(2) The state court administrative office shall submit a status report by February 1 to the senate and house
appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office on progress
made toward implementing the pretrial risk assessment tool and associated costs.

Sec. 10-317. Funds appropriated in part 1 shall not be used for the permanent assignment of state-owned vehicles to
justices or judges or any other judicial branch employee. This section does not preclude the use of state-owned motor pool
vehicles for state business in accordance with approved guidelines.

Sec. 10-320. (1) From the funds appropriated in part 1 for the swift and sure sanctions program, created under
section 3 of chapter XIA of the code of criminal procedure, 1927 PA 175, MCL 771A.3, the state court administrative office
shall administer a program to distribute grants to qualifying courts in accordance with the objectives and requirements of
the probation swift and sure sanctions act, chapter XIA of the code of criminal procedure, 1927 PA 175, MCL 771A.1 to
771A.8. Of the funds designated for the program, not more than $100,000.00 shall be available to the state court
administrative office to pay for employee costs associated with the administration of the program funds. Of the funds
designated for the program, $500,000.00 is reserved for programs in counties that had more than 325 individuals sentenced
to prison in the previous calendar year. Courts interested in participating in the swift and sure sanctions program may
apply to the state court administrative office for a portion of the funds appropriated in part 1 under this section.

(2) By April 1, the state court administrative office, in cooperation with the department of corrections, shall
provide a report on the courts that receive funding under the swift and sure sanctions program described in subsection (1)
to the senate and house appropriations subcommittees on judiciary, the senate and house fiscal agencies, and the state
budget office. The report shall include all of the following:

(a) The number of offenders who participate in the program.

(b) The criminal history of offenders who participate in the program.

(c) The recidivism rate of offenders who participate in the program, including the rate of return to jail, prison,
or both.

(d) A detailed description of the establishment and parameters of the program.

(3) As used in this section, "program" means a swift and sure sanctions program described in subsection (1).

Sec. 10-321. From the funds appropriated in part 1, the judicial branch shall support a statewide legal self-help

internet website and local nonprofit self-help centers that use the statewide website to provide assistance to individuals



Judiciary Budget for 2020-2021 Fiscal Year

representing themselves in civil legal proceedings. The state court administrative office shall summarize the costs of
maintaining the website, provide statistics on the number of people visiting the website, and provide information on
content usage, form completion, and user feedback. By March 1, the state court administrative office shall report this
information for the preceding fiscal year to the senate and house appropriations subcommittees on judiciary, the senate
and house fiscal agencies, and the state budget office.

Sec. 10-322. If Byrne formula grant funding is awarded to the state appellate defender, the state appellate
defender office may receive and expend Byrne formula grant funds in an amount not to exceed $250,000.00 as an
interdepartmental grant from the department of state police. If the appellate defender appointed under section 3 of the
appellate defender act, 1978 PA 620, MCL 780.713, receives federal grant funding from the United States Department of
Justice in excess of the amount appropriated in part 1, the office of appellate defender may receive and expend grant
funds in an amount not to exceed $300,000.00 as other federal grants.

Sec. 10-324. From the funds appropriated in part 1 for the medication-assisted treatment program, the judiciary
shall maintain a medication-assisted treatment program to provide treatment for opioid-addicted and alcohol-addicted
individuals who are referred to and voluntarily participate in the medication-assisted treatment program.

Sec. 10-325. (1) From the funds appropriated in part 1 for Kalamazoo County trauma court, the county office of the
prosecuting attorney shall hire an assistant prosecutor who specializes in trauma for prosecution of offenders and for
providing intervention and treatment services to offenders and referral services for victims. The court shall focus on
deterrence of offenders by reducing incidence and recidivism. Intervention services shall be supplemented by trauma
treatment and addiction services. The prosecutor shall collaborate with the trauma and resiliency team to review the
progress of program participants, and to assure offender accountability and victim safety. Treatment providers shall
specialize in substance abuse addiction and trauma treatment services for adolescents and adults.

(2) The county office of the prosecuting attorney, together with the intervention and treatment providers, shall
submit a report, by September 30, to the state court administrative office, the senate and house of representatives
subcommittees on judiciary, the senate and house fiscal agencies, and the state budget office on the outcomes of the
trauma court. The report shall include program performance measures, the number of individuals served, the outcomes of
participants who complete the program, recommendations on how the state can hold offenders accountable while
rehabilitating them with treatment, community-based resources and support, and restorative justice approaches to conflict

resolution, with the goal of being a more effective and less costly alternative to incarceration.
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The State Appellate Defender Office (SADO) is tasked with meeting the
statutory and constitutional requirements to represent poor people
appealing their criminal convictions.

SADO consists of three divisions: The public defender division, the Michigan
Appellate Assigned Counsel System (MAACS), and the Criminal Defense Resource
Center (CDRC). The state-funded public defender is charged with handling at least
25% of Michigan’s pending criminal appellate caseload. The remainder of the state’s
criminal appeals are assigned to county-funded private attorneys, administered and
overseen by MAACS. The CDRC provides training to the state’s court-appointed trial
and appellate counsel.

SADQ’s budget of approximately $8.8 million funds a staff of 60, including attorneys,
support staff, investigation and mitigation professionals, and MAACS roster
administration. This budget includes repeated one-time funding, set now at
$841,900, which has covered a special unit for representation of clients serving
unconstitutional life without parole sentences for offenses committed as youth. The
Executive Budget recommendation places this funding in the baseline budget.

The public defender division of SADO is a model office, achieving outstanding results
for clients by relying on a holistic and client-centered approach to appellate advocacy.
In contrast, MAACS roster attorneys face ongoing challenges to secure even minimal
funding and resources from counties, and despite extensive improvements achieved
in recent years, continue to suffer from many of the same structural impediments as
trial-level indigent defense counsel in Michigan.

The FY 2019 and FY 2020 budgets each included over $80 million to implement
county and municipal compliance plans for improving trial level indigent defense and
meeting minimum standards established by the Michigan Indigent Defense
Commission (MIDC). SADO’s Director, Jonathan Sacks served as the first Executive
Director at the MIDC, and played an instrumental role in the compliance plan and
standard setting process. The FY 2021 Budget is an opportunity for a much
more modest investment to also ensure effective representation of counsel
on appeal, as required by the United States and Michigan Constitutions.




I.

State Appellate Defender Office — Public Defender Division

The public defender division of SADO has a staff of trained appellate
defenders, investigators, and mitigation specialists, who achieve success for
their clients:

SADOQO’s post-conviction investigation and litigation has helped exonerate at
least twenty wrongfully imprisoned clients in recent years, including:

o James Grissom: Sexual assault conviction vacated after investigation
revealed a pattern of fabricated allegations.

0 Derrick Bunkley: Attempted murder conviction vacated where
investigation of alibi on social media and cell phone evidence showed his
innocence.

o Konrad Montgomery: Attempted murder conviction vacated when
Iinvestigation revealed cell-tower evidence had been misrepresented and
inadequately challenged at trial.

0 Gregory Fisher: Sexual assault conviction vacated based on DNA
exclusion.

SADQO’s success in correcting sentencing errors has resulted in a reduction in
prison terms by nearly 331 years statewide for 2019. 132 of those years are the
result of SADO’s work handling the new sentencing hearings of ten people
originally sentenced to life without parole as youth, and 199 years for other
SADO clients.

SADO regularly pursues successful and innovative grant-funded projects, such
as a social worker sentencing project, an expansion of reentry assistance to
formerly incarcerated individuals, and special units to review cases involving
the now closed Detroit Police Crime Lab and the discovery of untested Sexual
Assault Kits.

The work of SADQO’s public defenders and staff provide taxpayers with
excellent return on investment.

SADO’s work obtaining sentencing relief and correcting trial errors historically
has reduced statewide prison costs by over $5 million each year, about
$300,000 per staff attorney.

SADO attorneys saved the state approximately $12.3 million in prison costs
for 2019, $4.5 million for reduced sentences for juvenile lifer clients, and $7.8
million for reduced sentences from error correction for clients appealing their
convictions or sentences. To date in 2020, SADO has seen sentencing
reductions of 41 years for juvenile lifer clients, a savings of $1.4 million.
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* This chart reflects relief for both direct appeal clients and juvenile lifer clients. In 2018 and 2019,
there were far fewer sentencing hearings for juvenile lifers because of a wait for Michigan Supreme
Court guidance and the shift to contested hearings, where prosecutors seek life without parole
sentences after the Supreme Court rulings in June 2018.

An essential part of SADQO’s mission is to provide resources through support
services and training to assigned criminal defense attorneys. This is
especially important with training requirements linked to trial indigent
defense reform.

Resources: CDRC produces numerous resources for criminal justice
professionals, all of which are accessible on SADO’s website. Some of the most
popular resources include: defender books and manuals, appellate summaries,
a brief bank, the Criminal Defense Newsletter, an online criminal defense
attorney forum, databases containing expert witness transcripts, and reentry
service providers, and self-help resources covering child support,
expungement, collateral consequences, pro per manuals, and sample
pleadings.

Trainings: CDRC’s primary focus is to provide high-quality training to
attorneys handling indigent appeals at SADO and MAACS. In addition to that
target group, CDRC hosts dozens of free trainings at various locations
throughout the state and via online webinars for trial-level practitioners and
other criminal justice stakeholders. Trainings are recorded and archived on
the website for later viewing.

Recognizing the training success and reputation of the CDRC, many of
compliance plans submitted by local funding units to the Michigan Indigent
Defense Commission request CDRC membership and services to meet new
training requirements for attorneys.



II1. Juvenile Lifer Unit

Since FY 2016, SADO has received funding to build an in-house unit of
lawyers and mitigation specialists to represent clients serving Life Without
Parole sentences for offenses committed as youth. These clients require new
sentencing hearings because they are serving mandatory life sentences in
violation of the constitutional prohibition against cruel and unusual
punishment.

e A United States Supreme Court decision required new sentencing hearings for
all people serving unconstitutional mandatory sentences of Life Without
Parole for offenses committed as youth. SADO’s Juvenile Lifer Unit represents
193 of Michigan’s 364 juvenile lifers and 101 of these clients have now received
new sentences. Almost all are no longer serving Life without Parole.

e These clients received new sentences with an average length of 31.3 years. 54
clients have been released on parole or discharged from MDOC. 89 clients now
await new sentencing hearings, with the rest in other procedural postures.

e Savings to the state:

0 Estimated cumulative number of reduced sentences for clients no longer
serving life sentences: 1,290 years

0 Estimated savings in incarceration costs for three years of Juvenile Lifer
Unit operations: $45,184,350

0 Return on Investment: 17.7:1 (1768%)

e The most contested, intricate and time-consuming sentencing hearings for
juvenile lifers have now started, where clients face the longest possible penalty in
Michigan: Life Without Parole in prison for an offense committed as a child. There
have been twenty such hearings for SADO clients. Fifteen have resulted in term
of years sentences, two await decisions, and three ended in Life Without Parole
sentences. SADO attorneys also successfully negotiated term of years sentences
for twenty-four clients, where prosecutors initially filed for Life Without Parole.

e In contrast, non-SADO clients, often without specially trained attorneys and
resources, have had at least eight Life Without Parole sentences. SADO hearings
have by and large avoided costly appeals and realized significant savings for
MDOC and the State of Michigan. SADO already represents many of these non-
SADO clients on appeal, and three who received Life Without Parole sentences,
will now have costly new sentencing hearings due to legal error.

e SADO’s Juvenile Lifer Unit includes a reentry coordinator, who works with social
work student interns to develop reentry plans to show that clients can be safely
released and to assist clients for their return to the community. Michael Eagan,

the Chair of the Michigan Parole Board has called the work of SADO’s Juvenile
Lifer Unit an “asset” to their work.



II1.

Michigan Appellate Assigned Counsel System

MAACS, the system for appointing criminal appellate counsel in all
Michigan circuit courts merged with SADO in 2014. Approximately 75% of
indigent felony appeals are assigned to the MAACS roster of 150 lawyers.

Reforms to benefit trial courts and assigned counsel: In 2015, after
decades of operating under an inefficient assignment model and inadequate
resources, MAACS launched a regional assignment process to encourage the
trial courts’ voluntary adoption of a standardized attorney fee policy. After
beginning with 14 trial courts, the pilot grew to include 46 out of 58 trial courts
statewide. In 2017, the Supreme Court approved these reforms permanently,
and MAACS continues to grow the project to the benefit of trial courts,
appointed counsel, and indigent criminal defendants.

Roster oversight and training: MAACS personnel maintain oversight of
the quality of the roster, conducting thorough and regular reviews of attorney
work product. Since the merger with SADO, failing MAACS roster attorneys
have been removed. Partnering with CDRC, MAACS also conducts three
regular annual trainings, as well as other trainings on specific topics.

Litigation support: MAACS staff provide regular litigation support to roster
attorneys and allow greater access to investigators and expert witnesses.

Despite these reforms, the MAACS roster still struggles:

0 Attorney incentives and funding. Counties that have adopted uniform
fee schedules compensate attorneys at a rate of $50 or $75 per hour,
depending on the type and severity of the appeal. This amount falls far
below new Michigan Indigent Defense Commission proposed rates of
$100 to $120 per hour, which have been implemented for certain trial
level indigent defense systems. Counties that have not adopted uniform
fee schedules pay even less. Some pay flat fees of less than $500 or
hourly rates of only $40. In the past year, the MAACS roster has lost
eight attorneys to new trial public defender offices due to these
problematic incentives.

0 Workloads. The Michigan Indigent Defense Commission has proposed
workload controls for trial level indigent defense. Although there is a
clear need to remove or limit the caseloads of some roster attorneys,
caseload and staffing concerns prevent action. Twenty roster attorneys
handled more than the maximum caseload of a SADO attorney, based
on nationally-recognized standards. MAACS cannot address these
concerns until SADO has the capacity to absorb additional cases.

0 Quality. With some exceptions, the quality of representation provided
by MAACS roster attorneys does not keep pace with SADO attorneys.



IV.

FY 2021 budget request: Maintain the Juvenile Lifer Unit and enhance
the quality of indigent defense representation on appeal.

Continuation of funding for the Juvenile Lifer Unit, with the adjusted
amount of $881,100 in the Governor’s Recommendation. The FY 2020
budget set continued funding for the Juvenile Lifer Unit at $841,900. The
Governor’s recommendation adjusted SADQO’s baseline with a slight increase
in this amount to $881,100 for necessary changes for retirement costs and
salary step increases.

With 89 of the most complex hearings remaining, and county prosecutors
pushing for Life Without Parole sentences, Juvenile Lifer Unit funding is again
needed for FY 2021 to comply with constitutional and statutory requirements.
The most contested, intricate and time-consuming sentencing hearings for
juvenile lifers have now started.

SADO also seeks an increase of $824,900 to allow hiring of attorneys
to fix the inequality in the appellate public defense system. This
amount builds on the additional $228,600 for two attorney positions in the FY
2020 budget, allowing SADQO’s public defender division to represent more
clients appealing convictions. The increase pays for five attorneys, two
paralegals, and one MAACS case coordinator.

Counties would fund fewer expensive and unpredictable trial appeals, saving
over $530,000 per MAACS calculations. These funding units could then afford
to increase appellate counsel reimbursement to approach recommended MIDC
hourly rates of $100 to $120 per hour for attorney payments. This increased
rate would mean MAACS could recruit and retain roster attorneys with the

resources necessary to provide the same high-quality representation as
SADO’s public defender office.

This amount represents a fraction of what has been recently committed to trial-
level indigent defense and is comparable to the amount counties have already
committed to adopt the uniform fee pilot project for MAACS roster attorneys,
approximately $500,000.

This increase also funds an additional staffer necessary for an anticipated
increase in appellate intake due to a court rule change by the Michigan
Supreme Court (ADM File 2017-27, MCR 6.425).

At a minimum, shifting the Juvenile Lifer Unit to the SADO baseline, as per
the Governor’s recommendation allows for spending beyond the life of the
Juvenile Lifer Unit to correct the imbalance in representation of poor people
appealing criminal convictions.

Contact: Jonathan Sacks, Director, State Appellate Defender Office

313-420-2901, jsacks@sado.org




DEPARTMENT DETAIL

Judiciary

Governor’s Recommended Budget for Fiscal Years 2021 and 2022

Michigan’s Constitution vests the state’s judicial power in “One Court of Justice” composed of the
Supreme Court, the Court of Appeals, the Circuit Court, the Probate Court, and courts of limited
jurisdiction such as the district courts and municipal courts.

The Governor’'s recommended budget for fiscal years 2021 and 2022 includes total ongoing funding of
$314.8 million, of which $203.8 million comes from the state’s general fund.

Highlights
The Governor’s recommended budget provides for the following key programs:

+ $325,700 increase for pretrial risk assessments (general fund) to support enlightened
pretrial bail practices focused on reducing incarceration rates of low-risk defendants,
protecting the general public, and controlling county public safety expenditures. With
evaluation and analysis by independent academic investigators, the results of this pilot
project are expected in the fall of 2020.

+  $18.2 million for Michigan’s problem-solving courts ($12.9 million general fund) to
support specialized courts that focus on rapid treatment and rehabilitation of underlying
substance abuse and mental health issues as an alternative to incarceration.

+  $3.3 million for community dispute resolution services ($879,800 general fund) which
allows Michigan residents to resolve small claims, general civil, and landlord-tenant cases
without appearing in court.

FISCAL YEARS 2021 AND 2022 EXECUTIVE BUDGET RECOMMENDATION - B-45



Judiciary

Problem-Solving Courts Successfully Reduce Recidivism.
Graduates Commit Far Fewer Crimes.

34%

29% .
5% 27%
19% 20%
10% 10%
6%

Adult Drug Sobriety Hybrid Juvenile Family
Dependency

Percent Convicted

B Drug Court Graduates B Comparison Members

Graduates: Any new Conviction Within Three Years of Admission
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DEPARTMENT DETAIL

Judiciary
Governor's Recommended Budget for Fiscal Years 2021 and 2022
$ in Thousands

FY 2021 Adjustments

GF/GP GROSS
FY 2020 Current Law $201,443.6 $311,113.5
Removal of FY 2020 One-Time Funding ($3,142.6) ($3,142.6)
FY 2021 Ongoing Investments
Pretrial Risk Assessment - Funding will enable informed bond decisions, improve public $325.7 $325.7

safety, and reduce incarceration of low-risk defendants.
FY 2021 Reductions

None $0.0 $0.0
FY 2021 Baseline Adjustments

State Appellate Defender Office - Continued funding for defense costs associated with

resentencing of juveniles serving mandatory life without parole sentences. $881.1 $881.1
Judicial Tenure Commission - Funding for outside counsel, which is now required when $100.0 $100.0
arguing cases before Supreme Court. Michigan Court Rule 9.201(G) ' '
Employee-Related Payroll Adjustments $4,226.5 $4,563.6
Other Technical Adjustments $0.0 $920.5
FY 2021 Total Executive Recommendation - Ongoing Funding $203,834.3 $314,761.8
FY 2021 One-Time Investments
None $0.0 $0.0
FY 2021 Total Executive Recommendation - One-Time Funding $0.0 $0.0
FY 2021 Total Executive Recommendation - Ongoing and One-Time $203,834.3 $314,761.8
$ Change from FY 2020 - Total Funding $2,390.7 $3,648.3
% Change from FY 2020 - Total Funding 1.2% 1.2%
FY 2022 Planning Adjustments
GFIGP GROSS
FY 2021 Total Executive Recommendation $203,834.3 $314,761.8
Removal of FY 2021 One-Time Funding $0.0 $0.0
FY 2022 Total Executive Recommendation $203,834.3 $314,761.8
$ Change from FY 2021 - Total Funding $0.0 $0.0
% Change from FY 2021 - Total Funding 0.0% 0.0%

FISCAL YEARS 2021 AND 2022 EXECUTIVE BUDGET RECOMMENDATION - B-47



JUSTICE FOR ALL INITIATIVE
Program Breakdown

Expansion of Self-Help Centers

e Collaborate with Michigan Legal Help to significantly expand legal self-help centers
throughout the state.

e Staffing and equipment needs for the self-help centers.

e Development of practices and standards for each self-help center.

Analysts — Justice for All Initiative (2 FTE’S)

e Administration for the Justice for All Task Force — includes regular meetings, tracking
strategic plan activities, and implementation of strategic plan goals.

e Develop and administer public forums and focus groups to provide input on court forms,
court process, and court resources available to the public. Including preparing reports to
provide to the Justice for All Task Force and the Michigan Supreme Court.

e Establish court rule simplification work groups to systematically review the court rules to
simplify the process and the language

e Create step-by-step resources and videos for the most common types of cases to help
people understand their case and the process from start to finish.

¢ Review and update current resources into plain language — review SCAO products and
resources offered by all divisions.

e Integrate remote-access opportunities into the court system where appropriate.

e Provide trainings for judges and court staff on improving access to justice.

e Increase public awareness of improvements to access. Work with the Public Information
Office to have an access to justice media campaign.

e Set up framework for courts to establish effective community relationships for dealing
with common issues, communication, problem solving, and maximizing the use of
current resources. Determine performance metrics for access to justice through
evaluation of currently available data and a determination of what key data points are
missing.

e Create training materials for courts to show them how to establish their own self-help
centers, include guides or videos to train volunteers.

e Work with law schools, colleges, and universities to establish partnerships with courts
and other community members to provide assistance.

Judicial Training

e Provide training for judges, court staff, and self-help center staff on improving access to
justice.



Modification of Forms

o Simplify, automate, and translate legal forms into plain language.

Michigan Legal Help Program

e Additional funding for the Michigan Legal Help Program which promotes coordinated
and quality assistance for persons representing themselves in civil legal matters.

$1,950,000 Total Amount Requested for the Justice for All Initiative



Senate Appropriations Subcommittee on

Justice & Public Safet

Michigan Supreme Court
Chief Justice Bridget M. McCormack

February 27, 2020

“One Court of Justice: Michigan Supreme Court
Accomplishments and Priorities for FY 2021”
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MSC Achievements and Priorities

Key Themes
Pretrial Improvement and Jail reform
* Pretrial risk assessment pilot
« Jail and Pretrial Task Force
Access to Justice
e Michigan Legal Help
* Online Dispute Resolution
e Project Access (Expungement)
« Justice for All Task Force
Courts as Resources
* Problem-solving courts
« Addressing the opioids crisis
More efficient courts
« Implementing technology to improve service
« Statewide e-filing
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Key Themes

Ll134d\ ' ]3\[83 — The people want an independent judiciary, free
from political pressure, making decisions that are transparent,
accountable, and based on the law.

IAXe(e 1) [RRRY — Our court system must be accessible to every
Michigan citizen, whether or not they can afford a lawyer.

m— Michigan judges should be engaged and responsive
to the problems and concerns of local communities.

— Our branch of government must be efficient and
prudent with public resources and focused on providing the best
possible customer service to individuals, families, businesses, and
governments alike.
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What we do. %\
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Pretrial Improvement
and Jail Reform
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What’s next?

Pretrial Improvements ($325,700 ongoing funding)

« MiCOURT Court Date Reminder Study: Implementing and
studying the effectiveness of court date reminders on
appearance rates.

« JDW Bond Expansion Project: Expanding and auditing the
pretrial data collection capabilities of the Judicial Data
Warehouse (JDW).

 Pretrial Judicial Trainings: Educating the judiciary and
stakeholders on topics from constitutional jurisprudence to
the effectiveness of pretrial release conditions.

« Michigan Joint Task Force on Jail and Pretrial Incarceration:
Continued staffing.
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Pretrial Risk Assessment Pilot

Pi Iot PSA Score
Courts

FAILURE TO APPEAR

NEW CRIMINAL ACTIVITY

NEW VIOLENT CRIMINAL ACTIVITY FLAG:

Presumptive Release Level

RISK FACTORS
1 Age at Current Arrest: 23 or older
2 Current Violent Offense: No Based on the Release Conditions
2a. Current Viclent Offense N Matrix, the defendant's 2
o .
and 20 yrs Old or Younger: presumptive
3 Pending Charge at the Time N release level is:
o
of Offense
4 Prior Misdemeanor
o Yes
Conviction:
5 Prior Felony Conviction: Mo Appearance rate for 80%
Sa. Prior Conviction: Yes defendants with similar scores:
6 Prior Violent Conviction: 1
7 Prior Failure to Appear in Past 0
2 . )
_Ears - Percentage of defendants with
8 Prior Failure to Appear _— - .
Yes similar scores who remained crime- 85%
Older than 2 Years: £
ree:
9 Prior Sentence to
; No
Incarceration:
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Pretrial Risk Assessment Pilot

Current highlights:

e Stakeholder engagement - engaging and informing law
enforcement, civil legal aid, and other stakeholders to raise
awareness and make sure assessment is transparent, unbiased, and
validated.

« Assessment is a beginning, not an end - the assessment tells us
about risk but risk must still be managed with help of diversion
programs, substance abuse and mental health treatment, etc.

e Pilot program results — expected in Fall of 2020 since defendants
must be monitored for the pendency of their cases.
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Joint Jail and Pretrial Incarceration Task Force
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Report presented to legislative leaders
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Jail and Pretrial Task Force Findings

About half of
Michigan’s jail
population is
unconvicted.
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Jail and Pretrial Task Force Findings

17% of jail
admissions
account for
82% of bed
space.
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Highlights of Recommendations

« Stop suspending and revoking licenses for actions unrelated to safe driving
« Reclassify most traffic offenses as civil rather than criminal
« Expand officer discretion to use appearance tickets as an alternative to arrest and jail

* Provide crisis response training for law enforcement and encourage diversion of people
with behavioral health needs

« Strengthening the presumption of release on personal recognizance and set higher
thresholds for imposing other conditions (financial and nonfinancial)

« Presumptively impose sentences other than jail for non-serious misdemeanors

« Reduce fine amounts for civil infractions and require courts to determine ability to pay
at sentencing and to modify unaffordable obligations.

« Invest significant resources in victim services and strengthen protection order practices
« Standardize data collection and reporting statewide
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« Jails Task Force Funding Recommendations

e Crisis Intervention Training (MSP budget)-
 Behavioral health diversion resources
 Drug Treatment
« Mental Health Treatment
« Removing financial barriers to compliance
e Investment in victim services
e Standardizing data collection and reporting

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Reform has economic benefits too

“"These practices
In September, the Grand Rapids Chamber submitted testimony to unnecessarily

the task force that was co-signed by executives from 11 area disrupt our
businesses, including Wolverine Building Group, RoMan businesses,
Manufacturing, Mercy Health Saint Mary’s and Cascade Engineering. destabilizin
o : p ) g the
 Jailing people before trial because they can’t pay bail or for other |NNG_. ,
administrative violations negatively affects the workforce, individual’s
businesses say. productivity and
« The letter includes four “shared principles” the productivity of
. “'_I'he_fastest route _out pf a crime i_s a job” their employer,”
« “jail is not a one-size-fits-all solution” S
« “use data and evidence-based solutions” and the companies

 "no one should ever be in jail because they are poor.” wrote in the letter.
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What we do. %\
11111

Access to Justice

JExpanding self-help resources
J1Online dispute resolution
JdMaking expungement easier
JAllow cell phones in courts
JReducing the civil justice gap

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Michigan is a National Legal Self Help Leader

MICHIGAN LEGAL HELP

Helping Michigan residents solve their legal problems

/ﬁ“ Welcome K Self-Help Tools o Organizations & Courts 4 Guide to Legal Help

www.michiganlegalhelp.org
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Michigan Legal Help

« wWW.Mmichiganlegalhelp.org is a

national leader in providing legal self- The most popular
help resources to residents. .
_ self-help topic?
 Site has been accessed nearly Divorce, with more
8 million times since 2012. than 750,000 visits
* Nearly 45,000 visitors each week. to the do-it-yourself
« With the help of easy tool kits, users divorce tools.

complete 325 legal forms each day.
« 19 self-help centers statewide.
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http://www.michiganlegalhelp.org/

Online Dispute Resolution

 Traditional court processes can
be costly and inconvenient

* At least one party is self-
represented in 76 percent of civil
cases.

* Average billing rate in Michigan is
$250/hour, making legal
representation difficult for people
filing or responding to claims, such
as landlord-tenant disputes.

e In-person court appearances
require participants to miss work
and arrange child care.

e Mediation in small claims results in
much higher payment rates.
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Online Dispute Resolution

User Comments:

e Party was looking for a reasonable solution that would
preserve the relationship, felt this would help instead of
going to court which would likely damage relationship.

Types of Cases
e Vehicles and personal loans
e Car accident (to attempt to get the

deductible) , e Parties were thankful for the additional opportunity to
° Landlo,rd/Tenant (return of security try something different to resolve the issue.
deposit or disputes over the amount . Party didn’t have transportation so this was a good
of security deposit withheld) option.
e Return of private property between e Saved me time and quickly resolved it before it escalated
parties who had a previous domestic further.
relationship e Described the experience as easy, convenient and quick.

Dispute Resolution Center comments:

 Mediation and ODR is viewed as an integral component of access to justice.

e Breaking through to communities in rural areas, making it more convenient for rural residents.
e Courts are beginning to use the brochures and posters and to place the URLs on their websites,

notices of hearing, and ordering cases.
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Project Access - Traveling Expungement Clinics

CHIEF JUSTICE BRIDGET M. McCORMACK | INDEPENDENCE - ACCESSIBILITY - ENGAGEMENT - EFFICIENCY



Allow Cell Phones in Courts
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Justice for All Taskforce

Closing the “Justice Gap”

e More than 7 out of 10 low-income households reported at least
one civil legal problem in the last year.

* In nearly 9 out of 10 legal problems reported, low-income
Americans received inadequate or no legal help.

* In 3 out of 4 civil cases, at least one party is self-represented.

e In Detroit, only 4 percent of tenants in 32,000 eviction cases filed
in 2017 had an attorney.
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Justice for All Task Force

Bringing together stakeholders to:
e Inventory resources and identify gaps.
 Develop a creative strategic plan.

GOAL: 100 percent access to the civil
justice system

« Recently received $100,000 one-time
grant to develop strategic plan.

 Focus on building partnerships with
business community and highlighting the
economic benefits of opening the doors
of our justice system to all.

« For example, small businesses will
benefit from access to legal resources.
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More than
175 people
attended
town hall
meeting in
Detroit on
February 24.

Nearly 100 people
attended town
hall meeting in
Grand Rapids on
February 14.
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What’s next?

Justice for All Budget Priority
* $1,950,000 ongoing funding
e Create Justice for All Initiative in SCAO
 Implement JFA strategic plan

« Collaborate with Michigan Legal Help to significantly expand number
of self-help centers statewide

 Develop public-private partnerships to leverage additional funding
for legal aid (i.e. Detroit eviction right to counsel program)

 Expansion of self-help tools and integration with statewide e-filing
platform
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What we do.

Courts as Resources

JdProblem-solving courts
JdPartnering to fight opioid abuse
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Treatment Courts Solve Problems, Save Lives

e Currently, 194

problem-solving courts Graduates
statewide, including: Any New Conviction Within Three Years of
e 132 drug Admission
treatment/DWI 100%

sobriety courts
« 35 mental health

80%

courts 60%
® 29 adU|t 40% 349,
. . 28% 27%
6 juvenile 21% 21%
20% oy o
« 27 veterans 10% = 10% l
treatment courts 0% - — -
Adult Drug Sobriety Hybrid Juvenile
B Drug Court Graduates Comparison Members

Drug and Sobriety Court graduates are much less likely to commit another crime.
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What’s next?

Problem-Solvi ng Court Mental health court drastically reduces recidivism.
Budget Priority
« $2.3 million in ongoing Graduates
fu nding New Conviction Within Three Years of Admission

« Support development of 15  1oo%
new problem-solving courts  sm

 Expand existing courts 60% =
« Demand from courts for o0 7% -

funding exceeds supply | - 1oy 23% 23%
 Increase access to these life- I . .

. 0%

SaVIng Courts ] Adult Circuit Mental Health Adult District Mental Health  Juvenile Mental Health
- Key factor in addressing Cour Cour Cour

OplOldS CriIsISs m Mental Heatlh Court Graduates Comparison Members
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Courts playing key role in fighting opioids

J GOAL: Making sure
Michigan judges have the
training and tools to get
people into treatment.
www.courts.mi.gov/opioids
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More Efficient Courts

- Implementing technology to
improve service and save
money

« Statewide e-filing
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IT Solutions for More Efficient Courts

Text reminders increase appearance
rates and boost payments.

Docket Display Boards help litigants
navigate the courthouse
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Videoconferencing Cumulative Savings

$42.7 million (FY 2011 — FY 2020)

= Videoconferencing Annual Savings

$7,000,000 $6,868,000
$6,224,550

$7,440,050 $7,599,000

$6,000,000

$5,000,000 $4,595,950

260,000 $3,449,300

$3,000,000 $2,612,900

$1,982,200
$2,000,000 $1,286,050

$1,000,000

S0
FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020

Virtual Transports Generate Savings for the Department of Corrections and Enhance Security
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More than 2.1 Million E-filings

From January 2018 through January 2020, a total of 2,120,636 documents have been

STATEWIDE RoLLOUT MAP e-Filed across the five pilot courts and three model courts.

E-Filings as of 01/31/2020
Wayne 3rd CC 1,108,102
Ottawa 20th CC Bl 24,356
KN B N 7,557
Macomb 16th CC . e 318,707
Antrim 13th CC
Grand Traverse 13th cC... Il 47,674
Ottawa Probate | 2,988
Warren 37th DC W 23,907
Washtenaw 22nd CC W 23,345
0 200000 400000 600000 800000 1000000 1200000
H Model Court M Pilot Court
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New “One Court of Justice” website

By the end of 2020,
we expect to launch a
new website that
more user friendly,
easier to navigate,
faster, and more
accessible.

WWW.courts.mi.gov
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http://www.courts.mi.gov/

Funding request summary

« $325,700 - Pretrial Risk Assessment ongoing funding
dIncluded in Governor’s proposed budget

* $1,950,000 - Justice for All ongoing funding
« $2,300,000 - Problem-Solving Courts ongoing funding
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Visit us on social media.

Instagrom,

instagram.com/msc_1836
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To: Members of the Public Policy Committee
Board of Commissioners

From: Government Relations Team
Date: April 17, 2020
Re: FY 2020-2021 Budget for the Michigan Indigent Defense Commission as contained

in HB 5554, SB 802, and the Executive Budget Recommendation.

Background

In 2013, the Michigan Indigent Defense Commission Act (Act) was enacted as Public Act 93. That
Act, supported by the State Bar of Michigan (SBM), created the Michigan Indigent Defense
Commission (MIDC) and required the MIDC to develop standards for local indigent defense systems.
Once those standards are approved, the local systems are required to develop compliance plans that
include costs, and the state is obligated to fund any increased costs required to meet the new standards.

After the MIDC adopted the first four standards,’ local systems developed and submitted compliance
plans for MIDC approval, and now the state is required to fund the increased costs of implementing
those compliance plans. FY 2018-19 was the first year that the state has provided funding to local
indigent defense systems. SBM supported the Executive Budget Recommendation for FY 2019-20
which was fully funded by the legislature.

For FY 2020-21, the Executive Budget Recommendation includes $117.5 million for indigent criminal
defense ($117.3 million general fund) for 134 trial court funding units to meet the ongoing requirement
for the effective assistance of counsel for indigent criminal defendants. This represents a $36.5 million

! SBM supported the first four minimum standards, which are:

1. Education and Training of Defense Counsel - Requires defense counsel to know certain areas of the
law including forensic and scientific issues, use applicable technologies, and annually complete
continuing legal education courses.

2. Initial Review - Directs defense counsel to be prepared to interview and to evaluate client capability to
participate in their representation after appointment of the counsel and before any court proceeding
in a confidential setting.

3. Investigation and Experts - Obligates defense counsel to perform investigations, request funds when
appropriate to retain a professional defense investigator, and to seek the assistance of experts if
necessary.

4. Counsel at First Appearance and Other Critical Stages - Mandates that a defense counsel be assigned
to a defendant as soon as the individual is determined to be indigent. Furthermore, counsel must also
be provided to defendants at pretrial appearances and for other critical stages at all criminal
proceedings.



increase from the fiscal year 2020 levels as more trial courts will be incurring full year implementation
costs for their compliance plans to meet standards #1-4, as approved by the Michigan Indigent
Defense Commission. These first four standards cover training and education of counsel, the initial
client interview, use of investigation and experts, and counsel at first appearance and other critical
stages.

Keller Considerations

SBM has a long history of supporting improvements to Michigan’s indigent defense system, including
supporting the initial four minimum standards for indigent defense systems as well as the underlying
legislation and the most recent amendments to the statute. The Executive Budget Recommendation
would directly provide funding to improve the quality and availability of legal services for indigent
criminal defendants. The $117.5 million Executive Budget Recommendation for indigent criminal
defense will allow trial court funding units to meet the ongoing requirements for the effective
assistance of counsel and will address the costs incurred by courts as they implement compliance plans
to train and educate counsel in accordance with standards approved by the Michigan Indigent Defense
Council.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g Regulation and discipline of attorneys v" Improvement in functioning of the courts
> e Ethics V" Availability of legal setvices to society
8 ®& v Lawyer competency
§ "’% V" Integrity of the Legal Profession
-3
A e Regulation of attorney trust accounts

Staff Recommendation
The bill satisties the requirements of Ke//er and may be considered on its merits.
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Article 13

DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

PART 1

LINE-ITEM APPROPRIATIONS AND ANTICIPATED APPROPRIATIONS

Sec. 13-101. Subject to the conditions set forth in this article,

the amounts listed in this part for the

department of licensing and regulatory affairs are appropriated for the fiscal year ending September 30, 2021, and are

anticipated to be appropriated for the fiscal year ending September 30, 2022,

from the funds indicated in this part. The

following is a summary of the appropriations and anticipated appropriations in this part:

DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
APPROPRIATION SUMMARY
Full-time equated unclassified positions..............
Full-time equated classified positions................
GROSS APPROPRIATION. .. ...ttt i ittt tiinenneenneenneenneen
Total interdepartmental grants and interdepartmental
transfers. . e e e e
ADJUSTED GROSS APPROPRIATION. . ...ttt ittt eeennnnnnnnnnnn
Total federal revVeNUES. ... ..ttt ittt ittt eininennenennn
Total 10Cal FeVENUES . .ttt it ittt ittt ittt ineennenenen
Total Private FeVEeNUES. ...ttt it it e e eeneneeeeeeannennn
Total other state restricted revenues...................
State general fund/general PUIPOSE. .. .uutuwenreneenennnn
State general fund/general purpose schedule:
Ongoing state general fund/general purpoS€...........
One-time state general fund/general purpos€..........

Sec. 13-102. DEPARTMENTAL ADMINISTRATION AND SUPPORT

30.0
1,827.9

487,589,600

46,664,600
440,925,000 $
28,823,700

0
0
258,945,700

153,155,600 $

148,155,600

5,000,000

$

30.0
1,827.9

462,589,600

46,664,600
415,925,000

28,823,700

0

0
238,945,700

148,155,600

148,155,600

0



Full-time equated unclassified positions..............
Full-time equated classified positions................
Unclassified salaries-30.0 FTE positions................ $
Administrative services-73.0 FTE positions..............
Executive director programs-24.0 FTE positions..........
FOIA coordination-3.0 FTE poSitions.......ceeiueeuenennnn
Property management. ...... ..ttt i i,
Worker's cCOmMPensSation..v. .. ittt ittt it ittt ineneenennas
GROSS APPROPRIATION. ... ...ttt iieineinein e ennenns $
Appropriated from:
Interdepartmental grant revenues:
IDG from department of insurance and financial
ST a2 o = P
Federal revenues:
Other federal revenuUES........ ittt enenns
Special revenue funds:
Other state restricted revenues............oviiiiiinn.
State general fund/general PUILPOSE. ... nnnnnnnn $
Sec. 13-103. PUBLIC SERVICE COMMISSION
Full-time equated classified positions................

Public service commission-188.0 FTE positions........... $

30.0
100.0
2,572,400 s
8,644,800
2,916,600
331,900
8,418,600

304,300
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30.0
100.0
2,572,400
8,644,800
2,916,600
331,900
8,418,600

304,300

23,188,600 $

150,000

1,065,900

21,737,200

235,500 $

188.0

33,014,200 S

23,188,600

150,000

1,065,900

21,737,200

235,500

188.0

33,014,200

GROSS APPROPRIATION. . ..t ittt ittt ittt et neeeeneeeneeenas $
Appropriated from:

Federal revenues:

Other federal revVeNUES...... .ttt ittt enenns
Special revenue funds:

Other state restricted revenues............iiiiiinenn.n.
State general fund/general PUFPOSE. ...t r i renennennn $
Sec. 13-104. LIQUOR CONTROL COMMISSION

Full-time equated classified positions................

Liquor licensing and enforcement-116.0 FTE positions.... §

Management support services-29.0 FTE positions..........

33,014,200 $

2,273,300

30,740,900

0 s

145.0
16,579,200 $

4,710,600

33,014,200

2,273,300

30,740,900

0

145.0
16,579,200

4,710,600

GROSS APPROPRIATION. ... ...ttt it iieineinin e enennns $
Appropriated from:
Special revenue funds:
Other state restricted revenues............oviiiiinn..
State general fund/general PUrPOSE.......cvirinieeennnnn. $
Sec. 13-105. OCCUPATIONAL REGULATION
Full-time equated classified positions................
Bureau of community and health systems administration-
433.9 FTE POSItioNS. e v et ettt i tie i it ieieeeennnn $
Bureau of construction codes-182.0 FTE positions........
Bureau of fire services-79.0 FTE positions..............
Bureau of professional licensing-205.0 FTE positions....

Corporations, securities, and commercial licensing

21,289,800 §

21,289,800

0 s

1,166.9

69,051,500 $
23,980,600
12,552,700

40,873,400

21,289,800

21,289,800

0

1,166.9

69,051,500
23,980,600
12,552,700

40,873,400
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bureau-109.0 FTE pOSitionsS. ...ttt ittt nnnennnn.
Marihuana treatment research............ ... .. . . ..
Medical marihuana facilities licensing and tracking-

99.0 FTE POSItionS .« ittt ittt ittt e ittt it tie e
Medical marihuana program-25.0 FTE positions............
Recreational marihuana regulation-34.0 FTE positions....
GROSS APPROPRIATION. .. .. ...ttt ittt ittt inenenenenens

Appropriated from:

Interdepartmental grant revenues:

IDG from department of education.................o ...

Federal revenues:

Other federal revenuUES.........iiiiiiiiii it iiininnenennnns

Special revenue funds:

Other state restricted revenues...........coiiiiiiinn..

State general fund/general PUrPOSE.......vweruneeennnnnn

15,275,400

20,000,000

11,682,200

15,275,400

0

11,682,200

5,162,500 5,162,500
6,736,200 6,736,200
205,314,500 $ 185,314,500

19,833,800

24,297,200

135,189,600

Sec. 13-106. MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES

Full-time equated classified positions................
Michigan office of administrative hearings and rules-
212.0 FTE POSItIONS .ttt it ittt ittt ettt e e e eeeeeennn
GROSS APPROPRIATION. .. ... ...ttt ittt ittt ineninenennns
Appropriated from:

Interdepartmental grant revenues:

IDG from other restricted funding.............. ... .. ...
Special revenue funds:
Other state restricted revenues............oiiiiiinnn..
State general fund/general PUFPOSE. ...ttt renennennn
Sec. 13-107. COMMISSIONS

Full-time equated classified positions................
Michigan indigent defense commission-16.0 FTE

ST = 5w o o ¥
Michigan unarmed combat commission............c.oeeeueen..
GROSS APPROPRIATION. . ... ...t iiiti it ittt ittt
Appropriated from:

Special revenue funds:

Other state restricted revenues...........ciiiiiinnnnnn
State general fund/general PUIPOSE. ...t eerenreneenneenns
Sec. 13-108. GRANTS

Firefighter training grants.........c.eiuiiiiiiiinnenns
Liquor law enforcement grantsS..........ouiuiiiiennnennnnns
Medical marihuana operation and oversight grants........
Michigan indigent defense commission grants.............
Remonumentation grants.........iiiiiiiiii i it
Utility consumer representation................cocieneen.
GROSS APPROPRIATION. ... ...ttt ittt ittt it ennnenenens

Appropriated from:

19,833,800

24,297,200

115,189,600

25,993,900 $ 25,993,900
212.0 212.0
38,834,800 S 38,834,800
38,834,800 $ 38,834,800
26,680,800 26,680,800

11,468,400

11,468,400

685,600 $ 685,600
16.0 16.0
2,714,000 $ 2,714,000
126,200 126,200
2,840,200 $ 2,840,200
126,200 126,200
2,714,000 $ 2,714,000
2,300,000 s 2,300,000
8,400,000 8,400,000
3,000,000 3,000,000

117,467,400

117,467,400

6,800,000 6,800,000
750,000 750,000
138,717,400 $ 138,717,400
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Special revenue funds:
Other state restricted revenuUesS..........o.oiieeeeeennenns 21,450,000 21,450,000
State general fund/general PUIPOSE. ... vt r e renennenns $ 117,267,400 $ 117,267,400
Sec. 13-109. INFORMATION TECHNOLOGY

Information technology services and projects............ $ 19,390,100 $ 19,390,100

GROSS APPROPRIATION. ... ........tttiiiiiiiiiinnnnnnnnnns $ 19,390,100 $ 19,390,100
Appropriated from:

Federal revenues:

Other federal FeVeNUES. .. vttt ettt et teeeeeeeeeeneeenennn 1,187,300 1,187,300
Special revenue funds:

Other state restricted revenues................ ... 16,943,600 16,943,600
State general fund/general PULPOSE. ... vt eeneeenennenns S 1,259,200 s 1,259,200
Sec. 13-110. ONE-TIME APPROPRIATIONS

MiChigan SaveS. ...ttt nnnnns $ 5,000,000 $ 0

GROSS APPROPRIATION. ... ... iiitintinineinenennennennenns $ 5,000,000 § 0
Appropriated from:
Special revenue funds:

State general fund/general PUIPOSE. ... v eeenrenennenns S 5,000,000 $ 0

PART 2

PROVISIONS CONCERNING APPROPRIATIONS

FISCAL YEAR 2021

GENERAL SECTIONS

Sec. 13-201. Pursuant to section 30 of article IX of the state constitution of 1963, total state spending from

state resources under part 1 for fiscal year 2021 is $412,101,300.00 and state spending from state resources to be paid to

local units of government for fiscal year 2021 is $137,967,400.00. The itemized statement below identifies appropriations

from which spending to local units of government will occur:

DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

Firefighter training grants. ... ..ttt it ittt ettt eeeaeaeanns $ 2,300,000
Liquor law enforcement grantsS........ueiu ittt ittt eneeeenennn 8,400,000
Medical marihuana operation and oversight grants............... ..., 3,000,000
Michigan indigent defense commission grantsS...........eeiiiunnnennnennn 117,467,400
Remonumentation grants. ... ...ttt ittt ittt et ettt 6,800,000
L S 137,967,400

Sec. 13-202. The appropriations authorized under this article are subject to the management and budget act,
431, MCL 18.1101 to 18.1594.

Sec. 13-203. As used in this article:

(a) "Department" means the department of licensing and regulatory affairs.

(b) "Director" means the director of the department.

(c) "FOIA" means the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246.

(d) "FTE" means full-time equated.

(e) "IDG" means interdepartmental grant.

Sec. 13-204. The departments and agencies receiving appropriations in part 1 shall use the Internet to fulfill the

reporting requirements of this article. This requirement may include transmission of reports via electronic mail to the
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recipients identified for each reporting requirement, or it may include placement of reports on an Internet or Intranet
site.

Sec. 13-205. To the extent permissible under MCL 18.1261:

(a) Funds appropriated in part 1 shall not be used for the purchase of foreign goods or services, or both, if
competitively priced and of comparable quality American goods or services, or both, are available.

(b) Preference shall be given to goods or services, or both, manufactured or provided by Michigan businesses, if
they are competitively priced and of comparable quality.

(c) In addition, preference should be given to goods or services, or both, that are manufactured or provided by
Michigan businesses owned and operated by veterans, if they are competitively priced and of comparable quality.

Sec. 13-206. To the extent permissible under the management and budget act, the director shall take all reasonable
steps to ensure businesses in deprived and depressed communities compete for and perform contracts to provide services or
supplies, or both. Each director shall strongly encourage firms with which the department contracts to subcontract with
certified businesses in depressed and deprived communities for services, supplies, or both.

Sec. 13-207. For purposes of implementing MCL 18.1217, the departments and agencies receiving appropriations in
part 1 shall prepare a report on out-of-state travel expenses not later than January 1 of each year. The travel report
shall be a listing of all travel by classified and unclassified employees outside this state in the immediately preceding
fiscal year that was funded in whole or in part with funds appropriated in the department's budget. The report shall be
submitted to the senate and house appropriations committees, the house and senate fiscal agencies, and the state budget
director. The report shall include the following information:

(a) The dates of each travel occurrence.

(b) The transportation and related costs of each travel occurrence, including the proportion funded with state
general fund/general purpose revenues, the proportion funded with state restricted revenues, the proportion funded with
federal revenues, and the proportion funded with other revenues.

Sec. 13-208. Funds appropriated in part 1 shall not be used by a principal executive department, state agency, or
authority to hire a person to provide legal services that are the responsibility of the attorney general. This prohibition
does not apply to legal services for bonding activities and for those outside services that the attorney general
authorizes.

Sec. 13-209. Not later than November 30, the state budget office shall prepare and transmit a report that provides
for estimates of the total general fund/general purpose appropriation lapses at the close of the prior fiscal year. This
report shall summarize the projected year-end general fund/general purpose appropriation lapses by major departmental
program or program areas. The report shall be transmitted to the chairpersons of the senate and house appropriations
committees and the senate and house fiscal agencies.

Sec. 13-210. (1) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed
$10,000,000.00 for federal contingency funds. These funds are not available for expenditure until they have been
transferred to another line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL
18.1393.

(2) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $25,000,000.00
for state restricted contingency funds. These funds are not available for expenditure until they have been transferred to
another line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.

(3) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $1,000,000.00
for local contingency funds. These funds are not available for expenditure until they have been transferred to another
line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.

(4) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $500,000.00 for
private contingency funds. These funds are not available for expenditure until they have been transferred to another line

item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.
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Sec. 13-211. From the funds appropriated in part 1, the department shall provide to the department of technology,
management and budget information sufficient to maintain a searchable website accessible by the public at no cost that
includes, but is not limited to, all of the following for each department or agency:

(a) Fiscal year-to-date expenditures by category.

(b) Fiscal year-to-date expenditures by appropriation unit.

(c) Fiscal year-to-date payments to a selected vendor, including the vendor name, payment date, payment amount, and
payment description.

(d) The number of active department employees by job classification.

(e) Job specifications and wage rates.

Sec. 13-212. Within 14 days after the release of the executive budget recommendation, the department shall provide
to the state budget office information sufficient to provide the senate and house appropriations chairs, the senate and
house appropriations subcommittees chairs, and the senate and house fiscal agencies with an annual report on estimated
state restricted fund balances, state restricted fund projected revenues, and state restricted fund expenditures for the
fiscal years ending September 30, 2020 and September 30, 2021.

Sec. 13-213. The department shall maintain, on a publicly accessible website, a department scorecard that
identifies, tracks, and regularly updates key metrics that are used to monitor and improve the department's performance.

Sec. 13-214. Total authorized appropriations from all sources under part 1 for legacy costs for the fiscal year
ending September 30, 2021 are estimated at $47,354,500.00. From this amount, total agency appropriations for pension-
related legacy costs are estimated at $22,721,300.00. Total agency appropriations for retiree health care legacy costs are
estimated at $24,633,200.00.

Sec. 13-215. Unless prohibited by law, the department may accept credit card or other electronic means of payment
for licenses, fees, or permits.

Sec. 13-221. The department may carry into the succeeding fiscal year unexpended federal pass-through funds to
local institutions and governments that do not require additional state matching funds. Federal pass-through funds to
local institutions and governments that are received in amounts in addition to those included in part 1 and that do not
require additional state matching funds are appropriated for the purposes intended. Within 14 days after the receipt of
federal pass-through funds, the department shall notify the house and senate chairpersons of the subcommittees, the senate
and house fiscal agencies, and the state budget director of pass-through funds appropriated under this section.

Sec. 13-222. (1) Grants supported with private revenues received by the department are appropriated upon receipt
and are available for expenditure by the department, subject to subsection (3), for purposes specified within the grant
agreement and as permitted under state and federal law.

(2) Within 10 days after the receipt of a private grant appropriated in subsection (1), the department shall notify
the house and senate chairpersons of the subcommittees, the senate and house fiscal agencies, and the state budget
director of the receipt of the grant, including the fund source, purpose, and amount of the grant.

(3) The amount appropriated under subsection (1) shall not exceed $1,500,000.00.

Sec. 13-223. (1) The department may charge registration fees to attendees of informational, training, or special
events sponsored by the department, and related to activities that are under the department's purview.

(2) These fees shall reflect the costs for the department to sponsor the informational, training, or special
events.

(3) Revenue generated by the registration fees is appropriated upon receipt and available for expenditure to cover
the department's costs of sponsoring informational, training, or special events.

(4) Revenue generated by registration fees in excess of the department's costs of sponsoring informational,
training, or special events shall carry forward to the subsequent fiscal year and not lapse to the general fund.

(5) The amount appropriated under subsection (3) shall not exceed $500,000.00.

Sec. 13-224. The department may make available to interested entities otherwise unavailable customized listings of
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nonconfidential information in its possession, such as names and addresses of licensees. The department may establish and
collect a reasonable charge to provide this service. The revenue received from this service is appropriated when received
and shall be used to offset expenses to provide the service. Any balance of this revenue collected and unexpended at the
end of the fiscal year shall lapse to the appropriate restricted fund.

Sec. 13-225. (1) The department shall sell documents at a price not to exceed the cost of production and
distribution. Money received from the sale of these documents shall revert to the department. In addition to the funds
appropriated in part 1, these funds are available for expenditure when they are received by the department of treasury.
This subsection applies only for the following documents:

(a) Corporation and securities division documents, reports, and papers required or permitted by law pursuant to
section 1060 (6) of the business corporation act, 1972 PA 284, MCL 450.2060.

(b) The Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1101 to 436.2303.

(c) The mobile home commission act, 1987 PA 96, MCL 125.2301 to 125.2350; the business corporation act, 1972 PA
284, MCL 450.1101 to 450.2098; the nonprofit corporation act, 1982 PA 162, MCL 450.2101 to 450.3192; and the uniform
securities act (2002), 2008 PA 551, MCL 451.2101 to 451.2703.

(d) Construction code manuals.

(e) Copies of transcripts from administrative law hearings.

(2) In addition to the funds appropriated in part 1, funds appropriated for the department under sections 57, 58,
and 59 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.257, 24.258, and 24.259, and section 203 of the
legislative council act, 1986 PA 268, MCL 4.1203, are appropriated for all expenses necessary to provide for the cost of
publication and distribution.

(3) Unexpended funds at the end of the fiscal year shall carry forward to the subsequent fiscal year and not lapse

to the general fund.

PUBLIC SERVICE COMMISSION

Sec. 13-301. The public service commission administers the low-income energy assistance grant program on behalf of
the Michigan department of health and human services via an interagency agreement. Funds supporting the grant program are
appropriated in the department upon awarding of grants and may be expended for grant payments and administrative related

expenses incurred in the operation of the program.

LIQUOR CONTROL COMMISSION

Sec. 13-401. (1) From the appropriations in part 1 from the direct shipper enforcement fund, the liquor control
commission shall expend these funds as required under section 203 (11) of the Michigan liquor control code of 1998, 1998 PA
58, MCL 436.1203, to investigate and audit unlawful direct shipments of wine by unlicensed wineries and retailers. In
addition to other investigative methods, the commission shall use shipping records available to it under section 203(21)
of the Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1203, to assist with this effort.

(2) By February 1, the liquor control commission shall provide a report to the legislature, the subcommittees, and
the state budget director detailing the commission's activities to investigate and audit the illegal shipping of wine and
the results of these activities. The report shall include the following:

(a) Work hours spent, specific actions undertaken, and the number of FTEs dedicated to identifying and stopping
unlicensed out-of-state retailers, third-party marketers, and wineries that ship illegally in Michigan.

(b) General overview of expenditures associated with efforts to identify and stop unlicensed out-of-state
retailers, third-party marketers, and wineries that ship illegally in Michigan.

(c) Number of out-of-state entities found to have illegally shipped wine into Michigan and total number of bottles
(750 ml), number of cases with 750 ml bottles, number of liters, number of gallons, or weight of illegally shipped wine.

These items must be broken down by total number of retailers and total number of wineries.
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(d) Suggested areas of focus on how to address direct shipper enforcement and illegal importation in the future.

OCCUPATIONAL REGULATION

Sec. 13-501. Money appropriated under this part and part 1 for the bureau of fire services shall not be expended
unless, in accordance with section 2c of the fire prevention code, 1941 PA 207, MCL 29.2c, inspection and plan review fees

will be charged according to the following schedule:

Operation and maintenance inspection fee

Facility type Facility size Fee
Hospitals Any $8.00 per bed

Plan review and construction inspection fees for hospitals and schools

Project cost range FeeMMMM
$101,000.00 or less minimum fee of $155.00
$101,001.00 to $1,500,000.00 $1.60 per $1,000.00
$1,500,001.00 to $10,000,000.00 $1.30 per $1,000.00
$10,000,001.00 or more $1.10 per $1,000.00

or a maximum fee of $60,000.00.

Sec. 13-502. The funds collected by the department for licenses, permits, and other elevator regulation fees set
forth in the Michigan Administrative Code and as determined under section 8 of 1976 PA 333, MCL 338.2158, and section 16
of 1967 PA 227, MCL 408.816, that are unexpended at the end of the fiscal year shall carry forward to the subsequent
fiscal year.

Sec. 13-503. Not later than February 15, the department shall submit a report to the subcommittees, the senate and
house fiscal agencies, and the state budget director providing the following information:

(a) The number of veterans who were separated from service in the Armed Forces of the United States with an
honorable character of service or under honorable conditions (general) character of service, individually or if a majority
interest of a corporation or limited liability company, that were exempted from paying licensure, registration, filing, or
any other fees collected under each licensure or regulatory program administered by the bureau of construction codes, the
bureau of professional licensing, and the corporations, securities, and commercial licensing bureau during the preceding
fiscal year.

(b) The specific fees and total amount of revenue exempted under each licensure or regulatory program administered
by the bureau of construction codes, the bureau of professional licensing, and the corporations, securities, and
commercial licensing bureau during the preceding fiscal year.

(c) The actual costs of providing licensing and other regulatory services to veterans exempted from paying
licensure, registration, filing, or any other fees during the preceding fiscal year and a description of how these costs
were calculated.

(d) The estimated amount of revenue that will be exempted under each licensure or regulatory program administered
by the bureau of construction codes, the bureau of professional licensing, and the corporations, securities, and
commercial licensing bureau in both the current and subsequent fiscal years and a description of how the exempted revenue
was estimated.

Sec. 13-504. Funds remaining in the homeowner construction lien recovery fund are appropriated to the department
for payment of court-ordered homeowner construction lien recovery fund judgments entered prior to August 23, 2010.
Pursuant to available funds, the payment of final judgments shall be made in the order in which the final judgments were
entered and began accruing interest.

Sec. 13-505. The department shall submit a comprehensive annual report for all programs administered by the

marijuana regulatory agency by January 31 to the standing committees on appropriations of the senate and house of
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representatives, the senate and house fiscal agencies, and the state budget director. This report shall include, but is
not limited to, all of the following information for the prior fiscal year regarding the medical marihuana program under
the Michigan Medical Marihuana Act, 2008 IL 1, MCL 333.26421 to 333.26430; the medical marihuana facilities licensing act,
2016 PA 281, MCL 333.27101 to 333.27801, and the Michigan Regulation and Taxation of Marihuana Act, 2018 IL 1, MCL
333.27951 to 333.27967:

(a) The number of initial applications received, by license category.

(b) The number of initial applications approved, and the number of initial applications denied, by license
category.

(c) The average amount of time, from receipt to approval or denial, to process an initial application, by license
category.

(d) The number of license applications approved, by license category and by county.

(e) The number of renewal applications received, by license category, if applicable.

(f) The number of renewal applications approved, and the number of renewal applications denied, by license
category, if applicable.

(g) The average amount of time, from receipt to approval or denial, to process a renewal application, by license
category, if applicable.

(h) The percentage of initial applications not approved or denied within the time requirements established in the
respective act, by license category.

(1) The percentage of renewal applications not approved or denied within the time requirements established in the
respective act, by license category.

(j) The total amount collected from application fees or established regulatory assessment and the specific fund
deposited into, by license category.

(k) The costs of administering the licensing program under each of the above referenced acts.

(1) The registered name and addresses of all facilities licensed under the above referenced acts, by license
category and by county.

Sec. 13-506. If the revenue collected by the department for health systems administration from fees and collections
exceeds the amount appropriated in part 1, the revenue may be carried forward into the subsequent fiscal year. The revenue
carried forward under this section shall be used as the first source of funds in the subsequent fiscal year.

Sec. 13-507. Not later than February 1, the department shall submit a report to the subcommittees, the senate and
house fiscal agencies, and state budget director providing the following information:

(a) The total amount of reimbursements made to local units of government for delegated inspections of fireworks
retail locations pursuant to section 11 of the Michigan fireworks safety act, 2011 PA 256, MCL 28.461, from the funds
appropriated in part 1 for the bureau of fire services during the preceding fiscal year.

(b) The amount of reimbursement for delegated inspections of fireworks retail locations for each local unit of
government that received reimbursement from the funds appropriated in part 1 for the bureau of fire services during the
preceding fiscal year.

Sec. 13-508. (1) Beginning October 1, for the purpose of defraying the costs associated with responding to false
final inspection appointments and to discourage the practice of calling for final inspections when the project is
incomplete or noncompliant with a plan of correction previously provided by the bureau of fire services, the bureau of
fire services may assess a fee not to exceed $200.00 for responding to a second or subsequent confirmed false inspection
appointment. Fees collected under this section shall be deposited into the restricted account referenced by section 2c(2)
of the fire prevention code, 1941 PA 207, MCL 29.2c, and explicitly identified within the statewide integrated
governmental management applications system.

(2) Not later than September 30, the department shall prepare a report that provides the amount of the fee assessed

under subsection (1), the number of fees assessed and issued per region, the cost allocation for the work performed and
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reduced as a result of this section, and any recommendations for consideration by the legislature. The department shall
submit this information to the state budget director, the subcommittees, and the senate and house fiscal agencies.

Sec. 13-510. The department shall submit a report on the Michigan automated prescription system to the senate and
house appropriations committees, the senate and house fiscal agencies, and the state budget director by November 30. The
report shall include, but is not limited to, the following:

(a) Total number of licensed health professionals registered to the Michigan automated prescription system.

(b) Total number of dispensers registered to the Michigan automated prescription system.

(c) Total number of prescribers using the Michigan automated prescription system.

(d) Total number of dispensers using the Michigan automated prescription system.

(e) Number of cases related to overprescribing, overdispensing, and drug diversion where the department took
administrative action as a result of information and data generated from the Michigan automated prescription system.

(f) The number of hospitals, doctor's offices, pharmacies, and other health facilities that have integrated the
Michigan automated prescription system into their electronic health records systems.

(g) Total number of delegate users registered to the Michigan automated prescription system.

Sec. 13-514. From the appropriations in part 1, the bureau of community and health systems administration; bureau
of construction codes; bureau of fire services; bureau of professional licensing; corporations, securities, and commercial
licensing bureau; and the marijuana regulatory agency must submit reports to the subcommittees, senate and house fiscal
agencies, and state budget director by December 31. The reports must include all of the following information for the
prior fiscal year for each agency or bureau:

(a) The number of complaints received, with the number of complaints specified for each profession or license type
that the agency or bureau regulates.

(b) A description of the process used to resolve complaints.

(c) A description of the types of complaints received with total counts of the number of complaints of that type
received.

(d) The number of investigations initiated and the number of investigations closed.

(e) Average amount of time needed to close investigations.

(f) The number and type of enforcement actions taken against licensees and metrics regarding any adverse actions

taken against licensees including license revocations, suspensions, and fines.

COMMISSIONS

Sec. 13-801. If Byrne formula grant funding is awarded to the Michigan indigent defense commission, the Michigan
indigent defense commission may receive and expend Byrne formula grant funds in an amount not to exceed $250,000.00 as an
interdepartmental grant from the department of state police. The Michigan indigent defense commission, created under
section 5 of the Michigan indigent defense commission act, 2013 PA 93, MCL 780.985, may receive and expend federal grant
funding from the United States Department of Justice in an amount not to exceed $300,000.00 as other federal grants.

Sec. 13-802. From the funds appropriated in part 1, the Michigan indigent defense commission shall submit a report
by September 30 to the senate and house appropriations subcommittees on licensing and regulatory affairs, the senate and
house fiscal agencies, and the state budget director on the incremental costs associated with the standard development
process, the compliance plan process, and the collection of data from all indigent defense systems and attorneys providing
indigent defense. Particular emphasis shall be placed on those costs that may be avoided after standards are developed and

compliance plans are in place.

GRANTS
Sec. 13-901. (1) The department shall expend the funds appropriated in part 1 for medical marihuana operation and

oversight grants for grants to counties for education and outreach programs relating to the Michigan medical marihuana
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program pursuant to section 6(1) of the Michigan Medical Marihuana Act, 2008 IL 1, MCL 333.26426. These grants shall be
distributed proportionately based on the number of registry identification cards issued to or renewed for the residents of
each county that applied for a grant under subsection (2). For the purposes of this subsection, operation and oversight
grants are for education, communication, and outreach regarding the Michigan Medical Marihuana Act, 2008 IL 1, MCL
333.26421 to 333.26430. Grants provided under this section must not be used for law enforcement purposes.

(2) Not later than December 1, the department shall post a listing of potential grant money available to each
county on its website. In addition, the department shall work collaboratively with counties regarding the availability of
these grant funds. A county requesting a grant shall apply on a form developed by the department and available on its
website. The form shall contain the county's specific projected plan for use of the money and its agreement to maintain
all records and to submit documentation to the department to support the use of the grant money.

(3) In order to be eligible to receive a grant under subsection (1), a county shall apply not later than January 1
and agree to report how the grant was expended and to provide that report to the department not later than September 15.
The department shall submit a report not later than October 15 of the subsequent fiscal year to the state budget director,
the subcommittees, and the senate and house fiscal agencies detailing the grant amounts by recipient and the reported uses
of the grants in the preceding fiscal year.

Sec. 13-902. (1) The amount appropriated in part 1 for firefighter training grants shall only be expended for
payments to counties to reimburse organized fire departments for firefighter training and other activities required under
the firefighters training council act, 1966 PA 291, MCL 29.361 to 29.377.

(2) If the amount appropriated in part 1 for firefighter training grants is expended by the firefighters training
council, established in section 3 of the firefighters training council act, 1966 PA 291, MCL 29.363, for payments to
counties under section 14 of the firefighters training council act, 1966 PA 291, MCL 29.374, in compliance with statute,
the following subsections apply:

(a) The amount appropriated in part 1 for firefighter training grants shall be allocated pursuant to section 14(2)
of the firefighters training council act, 1966 PA 291, MCL 29.374.

(b) If the amount allocated to any county under subdivision (a) is less than $5,000.00, the amounts disbursed to
each county under subdivision (a) shall be adjusted to provide for a minimum payment of $5,000.00 to each county.

(3) Not later than February 1, the department shall submit a financial report to the subcommittees, the senate and
house fiscal agencies, and the state budget director identifying the following information for the preceding fiscal year:

(a) The amount of the payments that would be made to each county if the distribution formula described by the first
sentence of section 14(2) of the firefighters training council act, 1966 PA 291, MCL 29.374, would have been utilized to
allocate the total amount appropriated in part 1 for firefighter training grants.

(b) The amount of the payments approved by the firefighters training council for allocation to each county.

(c) The amount of the payments actually expended or encumbered within each county.

(d) A description of any other payments or expenditures made under the authority of the firefighters training
council.

(e) The amount of payments approved for allocations to counties that was not expended or encumbered and lapsed back

to the fireworks safety fund.

ONE-TIME APPROPRIATIONS

Sec. 13-1002. From the funds appropriated in part 1 for Michigan Saves, the Michigan public service commission may
award a $5,000,000.00 grant to a nonprofit green bank with experience in leveraging energy-efficiency and renewable energy
improvements, for the purpose of making such loans more affordable for Michigan families, businesses, and public entities.
Grant funds may be used to support a loan loss reserve fund or other comparable financial instrument to further leverage

private investment in clean energy improvements.



Senate Budget Bill - Licensing & Regulatory Affairs - Michigan Indigent Defense Commission

MICHIGAN LEGISLATURE(www.legislature.mi.gov)
Printed on Thursday, April 9, 2020
Michigan Compiled Laws Complete Through PA 84 of 2020

Senate Bill 0802 (2020) [ rss?
Friendly Link: http://legislature.mi.gov/doc.aspx?2020-SB-0802

Sponsors

Curtis Hertel (district 23)

Paul Wojno, Erika Geiss, Marshall Bullock, Rosemary Bayer, Stephanie Chang, Sean McCann
(click name to see bills sponsored by that person)

Categories
Appropriations: other;

Appropriations; other; executive recommendation; provide for omnibus bill. Creates appropriation act.

Bill Documents

Bill Document Formatting Information

[x]

The following bill formatting applies to the 2019-2020 session:

- New language in an amendatory bill will be shown in BOLD AND UPPERCASE.
- Language to be removed will be stricken.

- Amendments made by the House will be blue with square brackets, such as: [House amended text].

- Amendments made by the Senate will be red with double greater/lesser than symbols, such as: <<Senate amended text>>.
(gray icons indicate that the action did not occur or that the document is not available)

Documents

Senate Introduced Bill
Introduced bills appear as they were introduced and reflect no subsequent amendments or changes.

As Passed by the Senate
As Passed by the Senate is the bill, as introduced, that includes any adopted Senate amendments.

As Passed by the House
As Passed by the House is the bill, as received from the Senate, that includes any adopted House
amendments.

Senate Enrolled Bill
Enrolled bill is the version passed in identical form by both houses of the Legislature.

Bill Analysis

Senate Fiscal Analysis

GOVERNOR'S RECOMMENDATION (Date Completed: 3-11-20)
This document analyzes: SB0802

History
(House actions in lowercase, Senate actions in UPPERCASE)
Date a |Journa| |Action

2/26/2020S] 21 Pg. 273 INTRODUCED BY SENATOR CURTIS HERTEL, JR.
2/26/2020SJ 21 Pg. 273 REFERRED TO COMMITTEE ON APPROPRIATIONS

The Michigan Legislature Website is a free service of the Legislative Internet Technology Team in cooperation with the Michigan Legislative Council, the Michigan
House of Representatives, and the Michigan Senate. The information obtained from this site is not intended to replace official versions of that information and
is subject to revision. The Legislature presents this information, without warranties, express or implied, regarding the accuracy of the information, timeliness, or
completeness. If you believe the information is inaccurate, out-of-date, or incomplete or if you have problems accessing or reading the information, please send
your concerns to the appropriate agency using the online Comment Form in the bar above this text.



Licensing & Regulatory Department Budget for 2020-2021 - Michigan Indigent Defense Commission

Article 13
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
PART 1
LINE-ITEM APPROPRIATIONS AND ANTICIPATED APPROPRIATIONS
Sec. 13-101. Subject to the conditions set forth in this article, the amounts listed in this part for the

department of licensing and regulatory affairs are appropriated for the fiscal year ending September 30, 2021, and are
anticipated to be appropriated for the fiscal year ending September 30, 2022, from the funds indicated in this part. The
following is a summary of the appropriations and anticipated appropriations in this part:
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

APPROPRIATION SUMMARY

Full-time equated unclassified positions.............. 30.0 30.0
Full-time equated classified positions................ 1,827.9 1,827.9
GROSS APPROPRIATION. ... ...t ttiiiitiiineiineeennneennnnn $ 487,589,600 $ 462,589,600

Total interdepartmental grants and interdepartmental

et o T 46,664,600 46,664,600
ADJUSTED GROSS APPROPRIATION. & v v v v vttteeeeeeeeeeennnns $ 440,925,000 $ 415,925,000
Total federal reVENUES. ...ttt ettt eeeeeeeeeeeeeeeeeennn 28,823,700 28,823,700
Total 10CAl FeVEeNUES. . ittt ttntnnenneennnennennennennansnn 0 0
Total Private FevVeNUES. ... ...ttt ineenineneeeenenenen 0 0
Total other state restricted revenues................... 258,945,700 238,945,700
State general fund/general PUIPOSE. .. weu e eneeneenennnn S 153,155,600 s 148,155,600

State general fund/general purpose schedule:
Ongoing state general fund/general purposS€........... 148,155,600 148,155,600

One-time state general fund/general purpose.......... 5,000,000 0
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Sec. 13-102. DEPARTMENTAL ADMINISTRATION AND SUPPORT

Full-time equated unclassified positions.............. 30.0 30.0
Full-time equated classified positions................ 100.0 100.0
Unclassified salaries-30.0 FTE positions................ S 2,572,400 $ 2,572,400
Administrative services-73.0 FTE positions.............. 8,644,800 8,644,800
Executive director programs-24.0 FTE positions.......... 2,916,600 2,916,600
FOIA coordination-3.0 FTE positions..........coevuiuiennnn 331,900 331,900
Property Management .o . ettt tneneeneneneeneneneneenns 8,418,600 8,418,600
Worker's cCompensation. .. ...ttt ittt ennneennennnns 304,300 304,300
GROSS APPROPRIATION. ... ...ttt iinn i nnnnns $ 23,188,600 $ 23,188,600

Appropriated from:
Interdepartmental grant revenues:
IDG from department of insurance and financial
FS LT Vs oY 150,000 150,000
Federal revenues:
Other federal revenUES.........uuiiiiuinneenneennnennnnn 1,065,900 1,065,900
Special revenue funds:
Other state restricted revenUES.......c.teeeeeennnn 21,737,200 21,737,200
State general fund/general PUIPOSE. ...t tr e renenneenns $ 235,500 $ 235,500

Sec. 13-103. PUBLIC SERVICE COMMISSION

Full-time equated classified positions................ 188.0 188.0
Public service commission-188.0 FTE positionS........... $ 33,014,200 $ 33,014,200
GROSS APPROPRIATION. .. .. iitttine e tnneeteeeeenaanennnns $ 33,014,200 $ 33,014,200

Appropriated from:
Federal revenues:
Other federal FeVEeNUES. ... it ittt ettt ettt eeeeeeens 2,273,300 2,273,300
Special revenue funds:
Other state restricted revenues........... ... 30,740,900 30,740,900
State general fund/general PUFPOSE. ...t r i renennennn $ 0 $ 0

Sec. 13-104. LIQUOR CONTROL COMMISSION

Full-time equated classified positions................ 145.0 145.0
Liquor licensing and enforcement-116.0 FTE positions.... $ 16,579,200 S 16,579,200
Management support services-29.0 FTE positions.......... 4,710,600 4,710,600
GROSS APPROPRIATION. ... ...t itiiitiiine i nnneennnns $ 21,289,800 $ 21,289,800

Appropriated from:
Special revenue funds:
Other state restricted revenNUES.......ccutteeeeeeeeeennn 21,289,800 21,289,800
State general fund/general PUrPOSE.......cvviineernnnnnn $ 0 $ 0
Sec. 13-105. OCCUPATIONAL REGULATION
Full-time equated classified positions................ 1,166.9 1,166.9

Bureau of community and health systems administration-

433.9 FTE POSILIONS . ¢ttt it ittt ittt e ettt e e $ 69,051,500 $ 69,051,500
Bureau of construction codes-182.0 FTE positions........ 23,980,600 23,980,600
Bureau of fire services-79.0 FTE positions.............. 12,552,700 12,552,700

Bureau of professional licensing-205.0 FTE positions.... 40,873,400 40,873,400
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Corporations, securities, and commercial licensing
bureau-109.0 FTE posSitionsS......uuuiiiiiiineinennennnn

Marihuana treatment research............. ... . ..
Medical marihuana facilities licensing and tracking-

99.0 FTE POSitions. ..ttt ittt it
Medical marihuana program-25.0 FTE positions............
Recreational marihuana regulation-34.0 FTE positions....
GROSS APPROPRIATION. . ..ttt it ittt ittt ta e et eneeeneeenns

Appropriated from:

Interdepartmental grant revenues:

IDG from department of education................. . ...

Federal revenues:

Other federal revVENUES. ...ttt ittt ittt eeinneenneens

Special revenue funds:

Other state restricted revenues............iiiiiiinnnn

State general fund/general PULPOSE. ...t ter e renennenns

15,275,400

20,000,000

11,682,200

15,275,400

0

11,682,200

5,162,500 5,162,500
6,736,200 6,736,200
205,314,500 $ 185,314,500

19,833,800

24,297,200

135,189,600

Sec. 13-106. MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES

Full-time equated classified positions................
Michigan office of administrative hearings and rules-
212.0 FTE POSItIONS . ittt ittt ittt ettt e e eeeeeennn
GROSS APPROPRIATION. . ... ..ottt iit it ineininennenneneenns
Appropriated from:

Interdepartmental grant revenues:

IDG from other restricted funding............. ... ...
Special revenue funds:
Other state restricted revenues........... ..ot
State general fund/general PUrPOSE.......vveeueneennnnnn
Sec. 13-107. COMMISSIONS

Full-time equated classified positions................
Michigan indigent defense commission-16.0 FTE

S Y= Il e o =
Michigan unarmed combat commission.............c.oeeen..
GROSS APPROPRIATION. ... ...ttt iieineineinennennennenns
Appropriated from:

Special revenue funds:

Other state restricted revenues............coviiiiinn..
State general fund/general PUrPOSE.......ovviieeennnnnn
Sec. 13-108. GRANTS

Firefighter training grants.........c..ouiiiiiiiiiinnennnn.
Liquor law enforcement grants..........oeuiiiniunennennnn
Medical marihuana operation and oversight grants........
Michigan indigent defense commission grants.............
Remonumentation grants. ....c. ...ttt iin e ineeeeneeennn
Utility consumer representation.................ocienee..

GROSS APPROPRIATION. . ... ...t tittitieennennnnnnnnnnnnnnnns

19,833,800

24,297,200

115,189,600

25,993,900 s 25,993,900
212.0 212.0
38,834,800 S 38,834,800
38,834,800 $ 38,834,800
26,680,800 26,680,800

11,468,400

11,468,400

685,600 S 685,600
16.0 16.0
2,714,000 $ 2,714,000
126,200 126,200
2,840,200 $ 2,840,200
126,200 126,200
2,714,000 $ 2,714,000
2,300,000 S 2,300,000
8,400,000 8,400,000
3,000,000 3,000,000

117,467,400
6,800,000

750,000

117,467,400
6,800,000

750,000

138,717,400

$ 138,717,400
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Appropriated from:
Special revenue funds:
Other state restricted revenuUeS..........ouiiieeenneennns 21,450,000 21,450,000
State general fund/general PULPOSE......uuvweemnneennnnnn $ 117,267,400 $ 117,267,400
Sec. 13-109. INFORMATION TECHNOLOGY

Information technology services and projects............ $ 19,390,100 $ 19,390,100

GROSS APPROPRIATION. ... ...ttt iiineiinne e ennnns $ 19,390,100 $ 19,390,100
Appropriated from:

Federal revenues:

Other federal FeVEeNUES. ... it ittt ettt ettt eeeeeeeeeeens 1,187,300 1,187,300
Special revenue funds:

Other state restricted reveNUES. .. .. .i it tneeenneennnns 16,943,600 16,943,600
State general fund/general PUFPOSE. ...ttt renennennn $ 1,259,200 $ 1,259,200
Sec. 13-110. ONE-TIME APPROPRIATIONS

MiChigan SAVES .« i ittt ittt ittt et ettt et aeeeeeeeaaanaens S 5,000,000 $ 0

GROSS APPROPRIATION. . ... it ii it intinneineinenennennenns $ 5,000,000 $ 0
Appropriated from:
Special revenue funds:

State general fund/general PUIPOSE.. ... nnnnnnn. $ 5,000,000 s 0

PART 2

PROVISIONS CONCERNING APPROPRIATIONS

FISCAL YEAR 2021

GENERAL SECTIONS

Sec. 13-201. Pursuant to section 30 of article IX of the state constitution of 1963, total state spending from

state resources under part 1 for fiscal year 2021 is $412,101,300.00 and state spending from state resources to be paid to

local units of government for fiscal year 2021 is $137,967,400.00. The itemized statement below identifies appropriations

from which spending to local units of government will occur:

DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

Firefighter training grants. ... ..o e e tnn ettt ne e ttaeeetneeeeannnann $ 2,300,000
Liquor law enforcement grantsS........ieuu ittt ittt eneneenennn 8,400,000
Medical marihuana operation and oversight grants................... ... 3,000,000
Michigan indigent defense commission grants............... i 117,467,400
Remonumentation grants. . ...ttt ittt ittt ettt et e 6,800,000
O S 137,967,400

Sec. 13-202. The appropriations authorized under this article are subject to the management and budget act,
431, MCL 18.1101 to 18.1594.

Sec. 13-203. As used in this article:

(a) "Department" means the department of licensing and regulatory affairs.

(b) "Director" means the director of the department.

(c) "FOIA" means the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246.

(d) "FTE" means full-time equated.

(e) "IDG" means interdepartmental grant.

Sec. 13-204. The departments and agencies receiving appropriations in part 1 shall use the Internet to fulfill the
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reporting requirements of this article. This requirement may include transmission of reports via electronic mail to the
recipients identified for each reporting requirement, or it may include placement of reports on an Internet or Intranet
site.

Sec. 13-205. To the extent permissible under MCL 18.1261:

(a) Funds appropriated in part 1 shall not be used for the purchase of foreign goods or services, or both, if
competitively priced and of comparable quality American goods or services, or both, are available.

(b) Preference shall be given to goods or services, or both, manufactured or provided by Michigan businesses, if
they are competitively priced and of comparable quality.

(c) In addition, preference should be given to goods or services, or both, that are manufactured or provided by
Michigan businesses owned and operated by veterans, if they are competitively priced and of comparable quality.

Sec. 13-206. To the extent permissible under the management and budget act, the director shall take all reasonable
steps to ensure businesses in deprived and depressed communities compete for and perform contracts to provide services or
supplies, or both. Each director shall strongly encourage firms with which the department contracts to subcontract with
certified businesses in depressed and deprived communities for services, supplies, or both.

Sec. 13-207. For purposes of implementing MCL 18.1217, the departments and agencies receiving appropriations in
part 1 shall prepare a report on out-of-state travel expenses not later than January 1 of each year. The travel report
shall be a listing of all travel by classified and unclassified employees outside this state in the immediately preceding
fiscal year that was funded in whole or in part with funds appropriated in the department's budget. The report shall be
submitted to the senate and house appropriations committees, the house and senate fiscal agencies, and the state budget
director. The report shall include the following information:

(a) The dates of each travel occurrence.

(b) The transportation and related costs of each travel occurrence, including the proportion funded with state
general fund/general purpose revenues, the proportion funded with state restricted revenues, the proportion funded with
federal revenues, and the proportion funded with other revenues.

Sec. 13-208. Funds appropriated in part 1 shall not be used by a principal executive department, state agency, or
authority to hire a person to provide legal services that are the responsibility of the attorney general. This prohibition
does not apply to legal services for bonding activities and for those outside services that the attorney general
authorizes.

Sec. 13-209. Not later than November 30, the state budget office shall prepare and transmit a report that provides
for estimates of the total general fund/general purpose appropriation lapses at the close of the prior fiscal year. This
report shall summarize the projected year-end general fund/general purpose appropriation lapses by major departmental
program or program areas. The report shall be transmitted to the chairpersons of the senate and house appropriations
committees and the senate and house fiscal agencies.

Sec. 13-210. (1) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed
$10,000,000.00 for federal contingency funds. These funds are not available for expenditure until they have been
transferred to another line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL
18.1393.

(2) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $25,000,000.00
for state restricted contingency funds. These funds are not available for expenditure until they have been transferred to
another line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.

(3) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $1,000,000.00
for local contingency funds. These funds are not available for expenditure until they have been transferred to another
line item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.

(4) In addition to the funds appropriated in part 1, there is appropriated an amount not to exceed $500,000.00 for

private contingency funds. These funds are not available for expenditure until they have been transferred to another line
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item in this article under section 393(2) of the management and budget act, 1984 PA 431, MCL 18.1393.

Sec. 13-211. From the funds appropriated in part 1, the department shall provide to the department of technology,
management and budget information sufficient to maintain a searchable website accessible by the public at no cost that
includes, but is not limited to, all of the following for each department or agency:

(a) Fiscal year-to-date expenditures by category.

(b) Fiscal year-to-date expenditures by appropriation unit.

(c) Fiscal year-to-date payments to a selected vendor, including the vendor name, payment date, payment amount, and
payment description.

(d) The number of active department employees by job classification.

(e) Job specifications and wage rates.

Sec. 13-212. Within 14 days after the release of the executive budget recommendation, the department shall provide
to the state budget office information sufficient to provide the senate and house appropriations chairs, the senate and
house appropriations subcommittees chairs, and the senate and house fiscal agencies with an annual report on estimated
state restricted fund balances, state restricted fund projected revenues, and state restricted fund expenditures for the
fiscal years ending September 30, 2020 and September 30, 2021.

Sec. 13-213. The department shall maintain, on a publicly accessible website, a department scorecard that
identifies, tracks, and regularly updates key metrics that are used to monitor and improve the department's performance.

Sec. 13-214. Total authorized appropriations from all sources under part 1 for legacy costs for the fiscal year
ending September 30, 2021 are estimated at $47,354,500.00. From this amount, total agency appropriations for pension-
related legacy costs are estimated at $22,721,300.00. Total agency appropriations for retiree health care legacy costs are
estimated at $24,633,200.00.

Sec. 13-215. Unless prohibited by law, the department may accept credit card or other electronic means of payment
for licenses, fees, or permits.

Sec. 13-221. The department may carry into the succeeding fiscal year unexpended federal pass-through funds to
local institutions and governments that do not require additional state matching funds. Federal pass-through funds to
local institutions and governments that are received in amounts in addition to those included in part 1 and that do not
require additional state matching funds are appropriated for the purposes intended. Within 14 days after the receipt of
federal pass-through funds, the department shall notify the house and senate chairpersons of the subcommittees, the senate
and house fiscal agencies, and the state budget director of pass-through funds appropriated under this section.

Sec. 13-222. (1) Grants supported with private revenues received by the department are appropriated upon receipt
and are available for expenditure by the department, subject to subsection (3), for purposes specified within the grant
agreement and as permitted under state and federal law.

(2) Within 10 days after the receipt of a private grant appropriated in subsection (1), the department shall notify
the house and senate chairpersons of the subcommittees, the senate and house fiscal agencies, and the state budget
director of the receipt of the grant, including the fund source, purpose, and amount of the grant.

(3) The amount appropriated under subsection (1) shall not exceed $1,500,000.00.

Sec. 13-223. (1) The department may charge registration fees to attendees of informational, training, or special
events sponsored by the department, and related to activities that are under the department's purview.

(2) These fees shall reflect the costs for the department to sponsor the informational, training, or special
events.

(3) Revenue generated by the registration fees is appropriated upon receipt and available for expenditure to cover
the department's costs of sponsoring informational, training, or special events.

(4) Revenue generated by registration fees in excess of the department's costs of sponsoring informational,
training, or special events shall carry forward to the subsequent fiscal year and not lapse to the general fund.

(5) The amount appropriated under subsection (3) shall not exceed $500,000.00.
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Sec. 13-224. The department may make available to interested entities otherwise unavailable customized listings of
nonconfidential information in its possession, such as names and addresses of licensees. The department may establish and
collect a reasonable charge to provide this service. The revenue received from this service is appropriated when received
and shall be used to offset expenses to provide the service. Any balance of this revenue collected and unexpended at the
end of the fiscal year shall lapse to the appropriate restricted fund.

Sec. 13-225. (1) The department shall sell documents at a price not to exceed the cost of production and
distribution. Money received from the sale of these documents shall revert to the department. In addition to the funds
appropriated in part 1, these funds are available for expenditure when they are received by the department of treasury.
This subsection applies only for the following documents:

(a) Corporation and securities division documents, reports, and papers required or permitted by law pursuant to
section 1060 (6) of the business corporation act, 1972 PA 284, MCL 450.2060.

(b) The Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1101 to 436.2303.

(c) The mobile home commission act, 1987 PA 96, MCL 125.2301 to 125.2350; the business corporation act, 1972 PA
284, MCL 450.1101 to 450.2098; the nonprofit corporation act, 1982 PA 162, MCL 450.2101 to 450.3192; and the uniform
securities act (2002), 2008 PA 551, MCL 451.2101 to 451.2703.

(d) Construction code manuals.

(e) Copies of transcripts from administrative law hearings.

(2) In addition to the funds appropriated in part 1, funds appropriated for the department under sections 57, 58,
and 59 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.257, 24.258, and 24.259, and section 203 of the
legislative council act, 1986 PA 268, MCL 4.1203, are appropriated for all expenses necessary to provide for the cost of
publication and distribution.

(3) Unexpended funds at the end of the fiscal year shall carry forward to the subsequent fiscal year and not lapse

to the general fund.

PUBLIC SERVICE COMMISSION

Sec. 13-301. The public service commission administers the low-income energy assistance grant program on behalf of
the Michigan department of health and human services via an interagency agreement. Funds supporting the grant program are
appropriated in the department upon awarding of grants and may be expended for grant payments and administrative related

expenses incurred in the operation of the program.

LIQUOR CONTROL COMMISSION

Sec. 13-401. (1) From the appropriations in part 1 from the direct shipper enforcement fund, the liquor control
commission shall expend these funds as required under section 203(11) of the Michigan liquor control code of 1998, 1998 PA
58, MCL 436.1203, to investigate and audit unlawful direct shipments of wine by unlicensed wineries and retailers. In
addition to other investigative methods, the commission shall use shipping records available to it under section 203 (21)
of the Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1203, to assist with this effort.

(2) By February 1, the liquor control commission shall provide a report to the legislature, the subcommittees, and
the state budget director detailing the commission's activities to investigate and audit the illegal shipping of wine and
the results of these activities. The report shall include the following:

(a) Work hours spent, specific actions undertaken, and the number of FTEs dedicated to identifying and stopping
unlicensed out-of-state retailers, third-party marketers, and wineries that ship illegally in Michigan.

(b) General overview of expenditures associated with efforts to identify and stop unlicensed out-of-state
retailers, third-party marketers, and wineries that ship illegally in Michigan.

(c) Number of out-of-state entities found to have illegally shipped wine into Michigan and total number of bottles

(750 ml), number of cases with 750 ml bottles, number of liters, number of gallons, or weight of illegally shipped wine.
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These items must be broken down by total number of retailers and total number of wineries.

(d) Suggested areas of focus on how to address direct shipper enforcement and illegal importation in the future.

OCCUPATIONAL REGULATION

Sec. 13-501. Money appropriated under this part and part 1 for the bureau of fire services shall not be expended
unless, in accordance with section 2c of the fire prevention code, 1941 PA 207, MCL 29.2c, inspection and plan review fees

will be charged according to the following schedule:

Operation and maintenance inspection fee

Facility type Facility size Fee
Hospitals Any $8.00 per bed

Plan review and construction inspection fees for hospitals and schools

Project cost range FeeMMMM
$101,000.00 or less minimum fee of $155.00
$101,001.00 to $1,500,000.00 $1.60 per $1,000.00
$1,500,001.00 to $10,000,000.00 $1.30 per $1,000.00
$10,000,001.00 or more $1.10 per $1,000.00

or a maximum fee of $60,000.00.

Sec. 13-502. The funds collected by the department for licenses, permits, and other elevator regulation fees set
forth in the Michigan Administrative Code and as determined under section 8 of 1976 PA 333, MCL 338.2158, and section 16
of 1967 PA 227, MCL 408.816, that are unexpended at the end of the fiscal year shall carry forward to the subsequent
fiscal year.

Sec. 13-503. Not later than February 15, the department shall submit a report to the subcommittees, the senate and
house fiscal agencies, and the state budget director providing the following information:

(a) The number of veterans who were separated from service in the Armed Forces of the United States with an
honorable character of service or under honorable conditions (general) character of service, individually or if a majority
interest of a corporation or limited liability company, that were exempted from paying licensure, registration, filing, or
any other fees collected under each licensure or regulatory program administered by the bureau of construction codes, the
bureau of professional licensing, and the corporations, securities, and commercial licensing bureau during the preceding
fiscal year.

(b) The specific fees and total amount of revenue exempted under each licensure or regulatory program administered
by the bureau of construction codes, the bureau of professional licensing, and the corporations, securities, and
commercial licensing bureau during the preceding fiscal year.

(c) The actual costs of providing licensing and other regulatory services to veterans exempted from paying
licensure, registration, filing, or any other fees during the preceding fiscal year and a description of how these costs
were calculated.

(d) The estimated amount of revenue that will be exempted under each licensure or regulatory program administered
by the bureau of construction codes, the bureau of professional licensing, and the corporations, securities, and
commercial licensing bureau in both the current and subsequent fiscal years and a description of how the exempted revenue
was estimated.

Sec. 13-504. Funds remaining in the homeowner construction lien recovery fund are appropriated to the department
for payment of court-ordered homeowner construction lien recovery fund judgments entered prior to August 23, 2010.
Pursuant to available funds, the payment of final judgments shall be made in the order in which the final judgments were
entered and began accruing interest.

Sec. 13-505. The department shall submit a comprehensive annual report for all programs administered by the
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marijuana regulatory agency by January 31 to the standing committees on appropriations of the senate and house of
representatives, the senate and house fiscal agencies, and the state budget director. This report shall include, but is
not limited to, all of the following information for the prior fiscal year regarding the medical marihuana program under
the Michigan Medical Marihuana Act, 2008 IL 1, MCL 333.26421 to 333.26430; the medical marihuana facilities licensing act,
2016 PA 281, MCL 333.27101 to 333.27801, and the Michigan Regulation and Taxation of Marihuana Act, 2018 IL 1, MCL
333.27951 to 333.27967:

(a) The number of initial applications received, by license category.

(b) The number of initial applications approved, and the number of initial applications denied, by license
category.

(c) The average amount of time, from receipt to approval or denial, to process an initial application, by license
category.

(d) The number of license applications approved, by license category and by county.

(e) The number of renewal applications received, by license category, if applicable.

(f) The number of renewal applications approved, and the number of renewal applications denied, by license
category, if applicable.

(g) The average amount of time, from receipt to approval or denial, to process a renewal application, by license
category, if applicable.

(h) The percentage of initial applications not approved or denied within the time requirements established in the
respective act, by license category.

(1) The percentage of renewal applications not approved or denied within the time requirements established in the
respective act, by license category.

(j) The total amount collected from application fees or established regulatory assessment and the specific fund
deposited into, by license category.

(k) The costs of administering the licensing program under each of the above referenced acts.

(1) The registered name and addresses of all facilities licensed under the above referenced acts, by license
category and by county.

Sec. 13-506. If the revenue collected by the department for health systems administration from fees and collections
exceeds the amount appropriated in part 1, the revenue may be carried forward into the subsequent fiscal year. The revenue
carried forward under this section shall be used as the first source of funds in the subsequent fiscal year.

Sec. 13-507. Not later than February 1, the department shall submit a report to the subcommittees, the senate and
house fiscal agencies, and state budget director providing the following information:

(a) The total amount of reimbursements made to local units of government for delegated inspections of fireworks
retail locations pursuant to section 11 of the Michigan fireworks safety act, 2011 PA 256, MCL 28.461, from the funds
appropriated in part 1 for the bureau of fire services during the preceding fiscal year.

(b) The amount of reimbursement for delegated inspections of fireworks retail locations for each local unit of
government that received reimbursement from the funds appropriated in part 1 for the bureau of fire services during the
preceding fiscal year.

Sec. 13-508. (1) Beginning October 1, for the purpose of defraying the costs associated with responding to false
final inspection appointments and to discourage the practice of calling for final inspections when the project is
incomplete or noncompliant with a plan of correction previously provided by the bureau of fire services, the bureau of
fire services may assess a fee not to exceed $200.00 for responding to a second or subsequent confirmed false inspection
appointment. Fees collected under this section shall be deposited into the restricted account referenced by section 2c(2)
of the fire prevention code, 1941 PA 207, MCL 29.2c, and explicitly identified within the statewide integrated
governmental management applications system.

(2) Not later than September 30, the department shall prepare a report that provides the amount of the fee assessed
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under subsection (1), the number of fees assessed and issued per region, the cost allocation for the work performed and
reduced as a result of this section, and any recommendations for consideration by the legislature. The department shall
submit this information to the state budget director, the subcommittees, and the senate and house fiscal agencies.

Sec. 13-510. The department shall submit a report on the Michigan automated prescription system to the senate and
house appropriations committees, the senate and house fiscal agencies, and the state budget director by November 30. The
report shall include, but is not limited to, the following:

(a) Total number of licensed health professionals registered to the Michigan automated prescription system.

(b) Total number of dispensers registered to the Michigan automated prescription system.

(c) Total number of prescribers using the Michigan automated prescription system.

(d) Total number of dispensers using the Michigan automated prescription system.

(e) Number of cases related to overprescribing, overdispensing, and drug diversion where the department took
administrative action as a result of information and data generated from the Michigan automated prescription system.

(f) The number of hospitals, doctor's offices, pharmacies, and other health facilities that have integrated the
Michigan automated prescription system into their electronic health records systems.

(g) Total number of delegate users registered to the Michigan automated prescription system.

Sec. 13-514. From the appropriations in part 1, the bureau of community and health systems administration; bureau
of construction codes; bureau of fire services; bureau of professional licensing; corporations, securities, and commercial
licensing bureau; and the marijuana regulatory agency must submit reports to the subcommittees, senate and house fiscal
agencies, and state budget director by December 31. The reports must include all of the following information for the
prior fiscal year for each agency or bureau:

(a) The number of complaints received, with the number of complaints specified for each profession or license type
that the agency or bureau regulates.

(b) A description of the process used to resolve complaints.

(c) A description of the types of complaints received with total counts of the number of complaints of that type
received.

(d) The number of investigations initiated and the number of investigations closed.

(e) Average amount of time needed to close investigations.

(f) The number and type of enforcement actions taken against licensees and metrics regarding any adverse actions

taken against licensees including license revocations, suspensions, and fines.

COMMISSIONS

Sec. 13-801. If Byrne formula grant funding is awarded to the Michigan indigent defense commission, the Michigan
indigent defense commission may receive and expend Byrne formula grant funds in an amount not to exceed $250,000.00 as an
interdepartmental grant from the department of state police. The Michigan indigent defense commission, created under
section 5 of the Michigan indigent defense commission act, 2013 PA 93, MCL 780.985, may receive and expend federal grant
funding from the United States Department of Justice in an amount not to exceed $300,000.00 as other federal grants.

Sec. 13-802. From the funds appropriated in part 1, the Michigan indigent defense commission shall submit a report
by September 30 to the senate and house appropriations subcommittees on licensing and regulatory affairs, the senate and
house fiscal agencies, and the state budget director on the incremental costs associated with the standard development
process, the compliance plan process, and the collection of data from all indigent defense systems and attorneys providing
indigent defense. Particular emphasis shall be placed on those costs that may be avoided after standards are developed and

compliance plans are in place.

GRANTS

Sec. 13-901. (1) The department shall expend the funds appropriated in part 1 for medical marihuana operation and
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oversight grants for grants to counties for education and outreach programs relating to the Michigan medical marihuana
program pursuant to section 6(1) of the Michigan Medical Marihuana Act, 2008 IL 1, MCL 333.26426. These grants shall be
distributed proportionately based on the number of registry identification cards issued to or renewed for the residents of
each county that applied for a grant under subsection (2). For the purposes of this subsection, operation and oversight
grants are for education, communication, and outreach regarding the Michigan Medical Marihuana Act, 2008 IL 1, MCL
333.26421 to 333.26430. Grants provided under this section must not be used for law enforcement purposes.

(2) Not later than December 1, the department shall post a listing of potential grant money available to each
county on its website. In addition, the department shall work collaboratively with counties regarding the availability of
these grant funds. A county requesting a grant shall apply on a form developed by the department and available on its
website. The form shall contain the county's specific projected plan for use of the money and its agreement to maintain
all records and to submit documentation to the department to support the use of the grant money.

(3) In order to be eligible to receive a grant under subsection (1), a county shall apply not later than January 1
and agree to report how the grant was expended and to provide that report to the department not later than September 15.
The department shall submit a report not later than October 15 of the subsequent fiscal year to the state budget director,
the subcommittees, and the senate and house fiscal agencies detailing the grant amounts by recipient and the reported uses
of the grants in the preceding fiscal year.

Sec. 13-902. (1) The amount appropriated in part 1 for firefighter training grants shall only be expended for
payments to counties to reimburse organized fire departments for firefighter training and other activities required under
the firefighters training council act, 1966 PA 291, MCL 29.361 to 29.377.

(2) If the amount appropriated in part 1 for firefighter training grants is expended by the firefighters training
council, established in section 3 of the firefighters training council act, 1966 PA 291, MCL 29.363, for payments to
counties under section 14 of the firefighters training council act, 1966 PA 291, MCL 29.374, in compliance with statute,
the following subsections apply:

(a) The amount appropriated in part 1 for firefighter training grants shall be allocated pursuant to section 14(2)
of the firefighters training council act, 1966 PA 291, MCL 29.374.

(b) If the amount allocated to any county under subdivision (a) is less than $5,000.00, the amounts disbursed to
each county under subdivision (a) shall be adjusted to provide for a minimum payment of $5,000.00 to each county.

(3) Not later than February 1, the department shall submit a financial report to the subcommittees, the senate and
house fiscal agencies, and the state budget director identifying the following information for the preceding fiscal year:

(a) The amount of the payments that would be made to each county if the distribution formula described by the first
sentence of section 14(2) of the firefighters training council act, 1966 PA 291, MCL 29.374, would have been utilized to
allocate the total amount appropriated in part 1 for firefighter training grants.

(b) The amount of the payments approved by the firefighters training council for allocation to each county.

(c) The amount of the payments actually expended or encumbered within each county.

(d) A description of any other payments or expenditures made under the authority of the firefighters training
council.

(e) The amount of payments approved for allocations to counties that was not expended or encumbered and lapsed back

to the fireworks safety fund.

ONE-TIME APPROPRIATIONS

Sec. 13-1002. From the funds appropriated in part 1 for Michigan Saves, the Michigan public service commission may
award a $5,000,000.00 grant to a nonprofit green bank with experience in leveraging energy-efficiency and renewable energy
improvements, for the purpose of making such loans more affordable for Michigan families, businesses, and public entities.
Grant funds may be used to support a loan loss reserve fund or other comparable financial instrument to further leverage

private investment in clean energy improvements.



DEPARTMENT DETAIL

Department of Licensing and Regulatory Affairs

Governor’s Recommended Budget for Fiscal Years 2021 and 2022

The Department of Licensing and Regulatory Affairs (LARA) serves as the state’s primary regulatory
agency, providing oversight for a wide range of program areas, including health and childcare, business,
construction, marijuana, indigent criminal defense, liquor, and professional occupations.

The Governor’s recommended budget for fiscal years 2021 and 2022 includes total ongoing funding of
$482.6 million, of which $148.2 million is from the state’s general fund. An additional $5 million is
recommended as one-time funding from the general fund.

Highlights
The Governor’s recommended budget provides:

*+  $117.5 million for Indigent Criminal Defense ($117.3 million general fund) for 134 trial
court funding units to meet the ongoing requirements for the effective assistance of counsel
for indigent criminal defendants. This is a $36.5 million increase from the fiscal year 2020
level as more trial courts will be incurring full year implementation costs for their
compliance plans to meet standards #1-4, as approved by the Michigan Indigent Defense
Commission.

+  $50.3 million for Marijuana Regulation (all restricted funds) to administer the state’s
medical and recreational marijuana industry, which includes $20 million allocated to
support research for veteran medical conditions and preventing veteran suicide, in
accordance with Initiated Law 1 of 2018. Across the full state budget, excise tax collections
from recreational marijuana sales are forecast to result in the following fiscal year 2021
distributions: $36.9 million to qualifying local counties and cities, $43.1 million to the school
aid fund for K-12 education, and $43.1 million for road and bridge repair and maintenance.

+  $5.8 million to replace Michigan’s Liquor Sales, Purchasing and Inventory IT system
(to be funded from the Information Technology Investment Fund). As a control state, the
Michigan Liquor Control Commission is responsible for regulating the sales and distribution
of all distilled spirits across Michigan, an industry that exceeds $1.4 billion in annual sales.
Net profits are returned to the state.

Replacing this 40-year old IT system will increase efficiency, improve fraud detection,
provide for more accurate reporting, and enhance the overall user experience for over
13,000 retail users of the system. This project will be completed over two years, with an
additional $1.1 million needed to complete the project in year two.

+  $5 million for the Michigan Saves green bank (all general fund), to leverage private

investment in clean energy improvements for Michigan’s residents and businesses. By
providing a credit enhancement to lenders, the green bank incentivizes lenders to provide
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more favorable rates and terms for renewable energy improvements benefitting property
owners and the environment.

Since 2010, over $1.9 billion in net profits from
liquor sales have been deposited to the
general fund.
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Reductions
The recommended budget reduces funding for the following programs:

¢+ Acumulative $810,300 reduction in Liquor Purchase Revolving Fund appropriations, of
which $400,000 is replaced with other restricted funds. An additional $100,000 fund shift in
the Bureau of Construction Codes achieves $100,000 in general fund savings.

¢ Funding for Urban Search and Rescue is not included in the Governor's recommended

budget. This is a $600,000 general fund decrease in recognition of the one-time nature of
the funding.

B-56 . Governor Gretchen Whitmer



Department of Licensing and Regulatory Affairs
Governor's Recommended Budget for Fiscal Years 2021 and 2022

$ in Thousands

FY 2021 Adjustments

FY 2020 Current Law
Removal of FY 2020 One-Time Funding
FY 2021 Ongoing Investments
None
FY 2021 Reductions
Urban Search and Rescue - Removal of earmark
Bureau of Construction Codes General Fund Shift to Restricted Funds
Property Management Liquor Purchase Revolving Fund Reduction
Restricted Fund Shifts to Reduce Liquor Purchase Revolving Fund Appropriations
FY 2021 Baseline Adjustments
Michigan Indigent Defense Commission - Full implementation of Standards #1-4
Marihuana Regulatory Agency Staffing Increase and Funding Alignment
Childcare Licensing - Supports ongoing costs of background checks
Restricted Fund Authorization Alignments
Technical Adjustments to Effectuate Executive Order 2019-13 Creating LEO
Employee-Related Payroll Adjustments
Other Technical Adjustments
FY 2021 Total Executive Recommendation - Ongoing Funding

FY 2021 One-Time Investments
Michigan Saves Green Bank
FY 2021 Total Executive Recommendation - One-Time Funding

FY 2021 Total Executive Recommendation - Ongoing and One-Time
$ Change from FY 2020 - Total Funding
% Change from FY 2020 - Total Funding

FY 2022 Planning Adjustments

FY 2021 Total Executive Recommendation
Removal of FY 2021 One-Time Funding
FY 2022 Baseline Adjustment - Removal of Marihuana Treatment Research
FY 2022 Total Executive Recommendation
$ Change from FY 2021 - Total Funding
% Change from FY 2021 - Total Funding
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DEPARTMENT DETAIL

GF/GP GROSS
$124,630.7 $566,894.0
$0.0 ($530.0)
$0.0 $0.0
($600.0) ($600.1)
($100.0) $0.0
$0.0 ($410.3)
$0.0 $0.0
$36,539.8 $36,539.8
$0.0 $1,948.8
$0.0 $1,300.0
$0.0 $1,205.1
($13,165.8)  ($132,705.1)
$850.9 $9,154.7
$0.0 ($207.3)
$148,155.6 $482,589.6
$5,000.0 $5,000.0
$5,000.0 $5,000.0
$153,155.6 $487,589.6
$28,524.9 ($79,304.4)
22.9% (14.0%)
GF/GP GROSS
$153,155.6 $487,589.6
($5,000.0) ($5,000.0)
$0.0 ($20,000.0)
$148,155.6 $462,589.6
($5,000.0) ($25,000.0)
(3.3%) (5.1%)



FROM THE COMMITTEE
ON MODEL CRIMINAL
JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions solicits comment on the
following proposal by May 1, 2020. Comments may be sent in writing to Samuel
R. Smith, Reporter, Committee on Model Criminal Jury Instructions, Michigan Hall
of Justice, P.O. Box 30052, Lansing, MI 48909-7604, or electronically to
MCrimJI@courts.mi.gov .

PROPOSED

The Committee proposes an instruction, M Crim JI 17.37, where the prosecutor has
charged an offense found in MCL 750.411t involving the crime of “hazing.” The
instruction is entirely new.

[NEW] M Crim JI 17.37 Hazing

(1) [The defendant is charged with / You may also consider the lesser
offense of!] hazing [causing physical injury / causing serious impairment of a body
function / causing death]. To prove this charge, the prosecutor must prove each of
the following elements beyond a reasonable doubt:

(2) First, that the defendant [attended / was an employee of / was a
volunteer with] [identify educational institution].

(3) Second, that [name complainant] was [pledging / being initiated into /
affiliating with / participating in / holding office in / maintaining membership in]
[identify organization] or attempting to [pledge / initiate into / affiliate with /
participate in / hold office in / maintain membership in] [identify organization].

(4) Third, that when the defendant [attended / was an employee of / was a
volunteer with] [identify educational institution], [he / she] engaged in or
participated in an act of hazing [name complainant].

Hazing is an intentional, knowing or reckless act that the defendant knew or
should have known would endanger the physical health or safety of [name
complainant]. It does not matter whether the defendant acted alone or with
others, and does not matter whether [name complainant] consented to or
allowed the defendant to engage in or participate in the act.

1
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Hazing includes? [physical brutality, such as whipping, beating, striking,
branding, electronic shocking, placing of a harmful substance on the body, or
similar activity / physical activity, such as sleep deprivation, exposure to the
elements, confinement in a small space, or calisthenics, that would place
another person at an unreasonable risk of harm or would adversely affect his
or her physical health or safety / activity involving consumption of a food,
liquid, alcoholic beverage, liquor, drug, or other substance that would place
another person at an unreasonable risk of harm or would adversely affect his
or her physical health or safety / activity that induces, causes, or requires an
individual to perform a duty or task that involves committing a crime or an
act of hazing].

Hazing does not include activity that is normal and customary in an athletic
program, a physical education program, military training, or a similar program
that is sanctioned by [identify educational institution].

(5) Fourth, the defendant must have committed the act of hazing for the

purpose of pledging or initiating [name complainant] into [identify organization], or
so that [name complainant] could be affiliated with, participate in, hold office in, or
maintain membership in [identify organization].

(6) Fifth, that the defendant’s act of hazing caused [physical injury / serious

impairment of body function / death] to [name complainant].

Serious impairment of a body function includes, but is not limited to, one or
more of the following:*

(@) Loss of a limb or loss of use of a limb.

(b) Loss of a foot, hand, finger, or thumb or loss of use of a foot,
hand, finger, or thumb.

(c) Loss of an eye or ear or loss of use of an eye or ear.
(d) Loss or substantial impairment of a bodily function.
(e) Serious visible disfigurement.

(f) A comatose state that lasts for more than 3 days.
(g) Measurable brain or mental impairment.

(h) A skull fracture or other serious bone fracture.

(i) Subdural hemorrhage or subdural hematoma.

(j) Loss of an organ.



Use Note

The Committee believes that questions of whether the institution where the
defendant is employed or volunteers is an *“educational institution” and
whether the organization where the complainant is pledging fits within the
definition provided in MCL 750.411t(7)(a) and (c) are legal matters that are
not determined by the jury.

1. Use the second alternative only where the defendant has been charged
with hazing causing serious impairment and the court is instructing on the
lesser included offense of hazing causing physical injury.

2. The court need only provide alternatives that apply according to the
charges and evidence.

3. The court may provide all of the statutory options in this paragraph or
only the options that apply according to the evidence.

4, The definition of serious impairment of a body function is found in
MCL 257.58c. It should only be provided where the court is instructing the
jury on the elements of hazing causing serious impairment of a body function
under MCL 750.411t(2)(b).



CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
M Crim J117.37

SUPPORT

Explanation

The committee voted unanimously (15) to support the model criminal jury instruction as drafted. The
instructions would be utilized when prosecutors charge a defendant with hazing, as defined by MCL
750.411t.

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 6

Contact Persons:

Mark A. Holsomback mahols@kalcounty.com

Sofia V. Nelson snelson(@sado.org

Position Adopted: January 10, 2020 1


mailto:mahols@kalcounty.com
mailto:snelson@sado.org

FROM THE COMMITTEE
ON MODEL CRIMINAL
JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions solicits comment on the
following proposal by May 1, 2020. Comments may be sent in writing to Samuel
R. Smith, Reporter, Committee on Model Criminal Jury Instructions, Michigan Hall
of Justice, P.O. Box 30052, Lansing, MI 48909-7604, or electronically to
MCrimJI@courts.mi.gov .

PROPOSED

The Committee proposes an instruction, M Crim JI 35.1a, where the prosecutor has
charged an offense found in MCL 750.540e involving the crime of malicious use of
a telecommunications service. The instruction is entirely new.

[NEW] M Crim JI 35.1a Malicious Use of Telecommunications Service

(1) The defendant is charged with the crime of malicious use of a
telecommunications service. To prove this charge, the prosecutor must prove each
of the following elements beyond a reasonable doubt:

(2) First, that the defendant used [identify service provider] to communicate with
[identify complainant].

(3) Second, that, when communicating with [identify complainant], the defendant
[threatened physical harm or damage to any person or property / made a deliberately
false report that a person had been injured, had suddenly taken ill, had died, or had
been the victim of a crime or an accident / deliberately refused or failed to disengage
a connection between telecommunications devices or between a telecommunications
device and other equipment provided by a telecommunications service! or device /
used vulgar, indecent, obscene, or offensive language or suggested any lewd or
lascivious act in the course of the conversation or message / repeatedly initiated
telephone calls and, without speaking, deliberately hung up or broke the telephone
connection when or after the telephone call was answered / made an uninvited
commercial telephone call soliciting business or contributions that was received
between the hours of 9 p.m. and 9 a.m., whether the call was made by a person or
recording device / deliberately engaged or caused to engage the use of (identify
complainant)’s telecommunications service or device in a repetitive manner that
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caused interruption in the telecommunications service or prevented (identify
complainant) from using (his / her) telecommunications service or device].

(4) Third, that the defendant did so with the intent to terrorize, frighten, intimidate,
threaten, harass, molest, annoy, or disturb the peace and quiet of [identify
complainant].

Use Note

1. If the jury has not been provided with the definition of a “telecommunications
service” and the court finds that it would be appropriate to do so, the following is
suggested based on the wording of MCL 750.219a:

A “telecommunications service provider” is a person or
organization providing a telecommunications service, such as a
cellular, paging, or other wireless communications company, or a
facility, cell site, mobile telephone switching office, or other equipment
for a telecommunications service, including any fiber optic, cable
television, satellite, Internet-based system, telephone, wireless,
microwave, data transmission or radio distribution system, network, or
facility, whether the service is provided directly by the provider or
indirectly through any distribution system, network, or facility.

A “telecommunications service” is a system for transmitting
information by any method, including electronic, electromagnetic,
magnetic, optical, photo-optical, digital, or analog technologies.

A “telecommunications access device” is any instrument, including a
computer circuit, a smart card, a computer chip, a pager, a cellular telephone,
a personal communications device, a modem, or other component that can be
used to receive or send information by any means through a
telecommunications service.



CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
M Crim JI 35.1a

SUPPORT

Explanation
The committee voted unanimously (15) to support the model criminal jury instruction as drafted. The

jury instructions would be utilized in connection with charges under MCL 750.540¢, the Malicious
Use of Telecommunications Service. The proposed instruction would allow the court to provide the
jury with a definition of “telecommunication services,” based on the wording of MCL 750.219a. The
instructions would also clarify that in order to be charged with the crime, the defendant must have
used a telecommunications provider to communicate directly with his or her intended target.

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 6

Contact Persons:
Mark A. Holsomback mahols@kalcounty.com
Sofia V. Nelson snelson(@sado.org

Position Adopted: January 10, 2020 1
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FROM THE COMMITTEE
ON MODEL CRIMINAL
JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions solicits comment on the
following proposal by June 1, 2020. Comments may be sent in writing to Samuel
R. Smith, Reporter, Committee on Model Criminal Jury Instructions, Michigan Hall
of Justice, P.O. Box 30052, Lansing, MI 48909-7604, or electronically to
MCrimJI@courts.mi.gov .

PROPOSED

The Committee proposes instructions M Crim JI 38.1, 38.4, and 38.4a where the
prosecutor has charged an offense found in MCL 750.543f or 750.543m, which
involve committing an act of terrorism, making a terrorist threat, or making a false
report of terrorism. The instructions are entirely new.

[NEW] M Crim JI 38.1 Committing an Act of Terrorism

(1) The defendant is charged with the crime of committing a knowing and
premeditated act of terrorism. To prove this charge, the prosecutor must prove each
of the following elements beyond a reasonable doubt:

(2) First, that the defendant committed the crime of [state felony].! For the crime of
[state felony], the prosecutor must prove each of the following elements beyond a
reasonable doubt: [state elements of felony].

(3) Second, that the defendant acted deliberately when committing the crime of
[state felony], which means that the defendant considered the pros and cons of
committing the crime and thought about it and chose [his / her] actions before [he /
she] did it. There must have been real and substantial reflection for long enough to
give a reasonable person a chance to think twice about committing the crime. The
law does not say how much time is needed. It is for you to decide if enough time
passed under the circumstances of this case, but committing the crime cannot have
been the result of a sudden impulse without thought or reflection.

(4) Third, that the defendant knew or had reason to know that committing the felony
was dangerous to human life, meaning that committing the felony would cause a
substantial likelihood of death or serious injury, or that the felony involved a
kidnapping.?
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(5) Fourth, that, when committing the felony, the defendant intended to intimidate
or coerce a civilian population, or influence or affect the conduct of government or
a unit of government through intimidation or coercion.

[Use the following paragraph where it is charged that a death resulted from the
defendant’s actions]

(6) Fifth, that the commission of the felony caused the death of [identify victim].

Use Note

1. Under MCL 750.543b(a)(i), an act of terrorism requires that the defendant
must have committed a “violent felony.” The definitional statute provides in MCL
750.543b(h) that a “violent felony” is one that has an element of the use, attempted
use, or threatened use of physical force against an individual, or of the use, attempted
use, or threatened use of a harmful biological substance, a harmful biological device,
a harmful chemical substance, a harmful chemical device, a harmful radioactive
substance, a harmful radioactive device, an explosive device, or an incendiary
device.

2. The definition of “dangerous to human life” is found at MCL 750.543b(b).



[NEW] M Crim JI 38.4 Making a Terrorist Threat

(1) The defendant is charged with the crime of making a threat to commit an act of
terrorism. To prove this charge, the prosecutor must prove each of the following
elements beyond a reasonable doubt:

(2) First, that the defendant communicated with [identify recipient(s) of
communication] by speech, writing, gestures, or conduct.

(3) Second, that during the course of the communication, the defendant threatened
to commit an act of terrorism. A threat does not have to be stated in any particular
terms but must express a warning of danger or harm.?

To prove that the defendant threatened to commit an act of terrorism, the prosecutor
must prove:

(A) that the defendant communicated that [he / she] would commit the felony
crime of [state felony];?

(B) that the defendant knew or had reason to know that committing the felony
would be dangerous to human life, meaning that committing the felony would
cause a substantial likelihood of death or serious injury, or the felony involved
a kidnapping;®

(C) that, by committing the felony, the defendant would intend to intimidate,
frighten, or coerce a civilian population, or influence or affect the conduct of
government or a unit of government through intimidation or coercion.

It does not matter whether the defendant actually could commit the felony or actually
intended to commit the felony, but only whether the defendant threatened to commit
the felony as an act of terrorism.

Use Note
1. Drawn from M Crim JI 21.3 and dictionary definitions.

2. Under MCL 750.543b(a)(i), an act of terrorism requires a “violent felony.”
The definitional statute provides in MCL 750.543b(h) that a “violent felony” is one
that has an element of the use, attempted use, or threatened use of physical force
against an individual, or of the use, attempted use, or threatened use of a harmful
biological substance, a harmful biological device, a harmful chemical substance, a
harmful chemical device, a harmful radioactive substance, a harmful radioactive
device, an explosive device, or an incendiary device.

3. The definition of “dangerous to human life” is found at MCL 750.543b(b).



[NEW] M Crim JI 38.4a Communicating a False Report of Terrorism

(1) The defendant is charged with the crime of communicating a false report of
terrorism. To prove this charge, the prosecutor must prove each of the following
elements beyond a reasonable doubt:

(2) First, that the defendant communicated with [identify recipient(s) of
communication] by speech, writing, gestures, or conduct.

(3) Second, that during the course of the communication, the defendant reported
that an act of terrorism had occurred, was occurring, or would occur.

An act of terrorism means! committing the felony crime of [state felony
described in threat], knowing that it would be dangerous to human life, with
the intent to intimidate, frighten, or coerce a civilian population, or influence or
affect the conduct of government or a unit of government through intimidation
or coercion.

(4) Third, that the report was false.
(5) Fourth, that the defendant knew that it was false.

Use Note
1. The definition of an “act of terrorism” is found at MCL 750.543b(a).
2. The definition of “dangerous to human life” is found at MCL 750.543b(b).



CRIMINAL JURISPRUDENCE & PRACTICE COMMITTEE

Public Policy Position
M Crim JI 38.1, 38.4, 38.4a

SUPPORT

Explanation

The committee voted unanimously (15) to support the model criminal jury instructions to be utilized
in connection with charges under MCL 750.543f 0r750. 543m (committing an act of terrorism, making
a terrorist threat, or making a false report of terrorism).

Position Vote:

Voted For position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 6

Contact Persons:

Mark A. Holsomback mahols@kalcounty.com

Sofia V. Nelson snelson(@sado.org

Position Adopted: January 10, 2020 1
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