Agenda
Public Policy Committee
June 10, 2019 - 3:00 p.m.
Teleconference Only

1.877.352.9775, passcode 6516204165#.

Public Policy Committee....................cccooiiiiii.. Dennis M. Barnes, Chairperson

A. Reports
1. Approval of April 12, 2019 Minutes

2. Public Policy Report

B. Court Rules

1. ADM File 2018-27: Proposed Rescission of MCR 8.123

Because counsel appointment plan review and data collection regarding payments for appointed
counsel is now, by statute, a requirement of the Michigan Indigent Defense Commission under
MCL 780.989 and MCL 780.993, this proposed amendment would rescind MCR 8.123, which
requires certain data be collected from courts and plans for appointment be approved by SCAO.

Status: 07/01/19 Comment Period Expires.

Referrals: 03/21/19 Access to Justice Policy Committee; Ctiminal Jutisprudence &
Practice Committee; Criminal Law Section.

Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee.

Liaison: Joseph J. Baumann

2. ADM File No. 2018-27: Proposed Rescission of Administrative Order No. 1997-5

The proposed rescission of Administrative Order No. 1997-5 is consistent with the current practice
of appointment of counsel, which is now governed by statute and regulated through the Michigan
Indigent Defense Commission.

Status: 08/01/19 Comment Period Expires.

Referrals: 04/19/19 Access to Justice Policy Committee; Criminal Jurisprudence &
Practice Committee; Criminal Law Section.

Comments: Access to Justice Policy Committee; Criminal Jurisprudence & Practice
Committee.

Liaison: Joseph J. Baumann

C. Legislation
1. HB 4407 (Guerra) Courts; district court; authority of district court magistrate; expand. Amends

sec. 8512 of 1961 PA 236 (MCL 600.8512).

Status: 05/24/19 Passed the House 108 to 1 and Referred to Senate Committee on
Judiciary & Public Safety.

Referrals: 04/29/19 Criminal Jurisprudence & Practice Committee; Criminal Law
Section.

Comments: Criminal Jurisprudence & Practice Committee.

Liaison: Victoria A. Radke



2. HB 4509 (VanSingel) Civil procedure; evictions; limited liability companies; allow members and
others with personal knowledge to represent in certain situations. Amends 1961 PA 236 (MCL
600.101 - 600.9947) by adding sec. 5707.

Status: 06/04/19 Reported out of House Committee on Judiciary without
amendment.

Referrals: 04/29/19 Access to Justice Policy Committee; Civil Procedure & Courts
Committee; Real Property Section.

Comments: Access to Justice Policy Committee; Real Property Law Section.
Comment provided to House Committee on Judiciary included in materials.

Liaison: Daniel D. Quick

D. Other

1. Trial Court Funding Commission Interim Report

Referrals: 04/30/19 Access to Justice Policy Committee; Civil Procedure & Coutts
Committee; Criminal Jurisprudence & Practice Committee; All Sections.

Comments: Access to Justice Policy Committee.

Liaison: Judge Shauna L. Dunnings


https://www.legislature.mi.gov/(S(gmfqs5d53ykwa4api0hwuy2b))/mileg.aspx?page=getObject&objectname=mcl-600-101
https://www.legislature.mi.gov/(S(gmfqs5d53ykwa4api0hwuy2b))/mileg.aspx?page=getObject&objectname=mcl-600-9947

Minutes
Public Policy Committee
April 12, 2019

Committee Members: Dennis M. Barnes, Joseph J. Baumann, Hon. Shauna L. Dunnings, Kim Warren
Eddie, Andrew F. Fink, III, Daniel D. Quick, Victoria A. Radke, Hon. Cynthia D. Stephens
Commissioner Guest: Jennifer M. Grieco

SBM Staff: Janet Welch, Peter Cunningham, Kathryn Hennessey, Carrie Sharlow

GCSI Staff: Marcia Hune

A. Reports
1. Approval of January 18, 2019 minutes

The minutes were unanimously approved.

2. Approval of March 7, 2019 minutes
The minutes were unanimously approved.

3. Public Policy Report
The Governmental Relations staff offered a written report and Peter Cunningham offered a verbal
report.

B. Court Rules

1. ADM File No. 2002-37: Proposed Amendment of Rule 1.109 of the Michigan Court Rules

The proposed amendment of Rule 1.109 of the Michigan Court Rules is an expected progression necessary
for design and implementation of the statewide electronic-filing system. This particular amendment will
assist in implementing the goals of the project.

The following committees and sections offered recommendations: Access to Justice Policy Committee,
Civil Procedure & Courts Committee, and Criminal Jurisprudence & Practice Committee.

The committee voted unanimously (8) to support the proposed amendment with the amendments
proposed by the Access to Justice Policy Committee and Civil Procedure & Courts Committee to
(G)(6)(a)(ii) re setting forth a non-exhausting list of “good cause” factors.

The committee voted unanimously (8) to support AT] Policy’s recommendation that the filing
deadlines should be stayed pending the court’s review of the e-filing exemption request.

2. ADM File No. 2002-37: Proposed Administrative Order 2019-XX

To ensure that those individuals required to electronically file court documents have meaningful access to
Michigan courts, the Michigan Supreme Court adopts this order requiring courts that seek permission to
mandate that all litigants e-File to first submit an e-Filing Access Plan for approval by the State Court
Administrative Office.

Each plan must conform to the model promulgated by the state court administrator and ensure access to at
least one computer workstation per county. The plan shall be submitted to and approved by the State Court
Administrative Office as a local administrative order under MCR 8.112. The State Court Administrative
Office may revoke approval of an e-Filing Access Plan due to litigant grievances.

The following committees and sections offered recommendations: Access to Justice Policy Committee,
Civil Procedure & Courts Committee, and Criminal Jurisprudence & Practice Committee.

The committee voted unanimously (8) to support the administrative order with the following
changes:



e Courts mandating e-filing should be required to have at least one court computer
workstation at the courthouse and all workstations have assistance available.

e Court should be required to provide in-person e-filing assistance.

e The court should follow the SCAO guidelines for what does and does not constitute legal
advice.

3. ADM File No. 2016-46: Special Administrative Inquiry Regarding Questions Relating to Mental
Health on the Michigan Bar Examination Application

The Court is considering whether questions regarding mental health should be included on the personal
affidavit that is part of the application for the Michigan Bar Examination, and if so, what form those
questions should take.

The following committees and sections offered recommendations: Character & Fitness Committee, Lawyers
& Judges Assistance Committee, Elder Law & Disability Rights Section, and Young Lawyers Section.

The committee voted unanimously (7) with one abstention to support the Character & Fitness
Committee recommendation that the current questions be replaced with the NCBE language but
extend inquiry to 10 years.

The committee recommends that the BLE should consider the potential benefits of using an
independent health professional in appropriate circumstances involving mental health, and the
Court should maintain data and monitor the new NCBE questions for 5 years to assess what
impact the NCBE questions have on C&F process.

4. ADM File No. 2018-25: Proposed Amendment of Rule 7.312 of the Michigan Court Rules

The proposed amendment of MCR 7.312 would incorporate into the Supreme Court rules the procedure to
be followed for cases being argued on the application. These rules have been previously included in orders
granting argument on the application. A proposed new subrule (K) would alert parties to the fact that they
should argue the merits of the case even for motions being heard on the application.

The following committees and sections offered recommendations:

The following committees and sections offered recommendations: Civil Procedure & Courts Committee,
Criminal Jurisprudence & Practice Committee, and Appellate Practice Section.

The committee voted unanimously (8) to support the proposed amendment, with the amendment
to make the briefing deadlines for MOAAs the same as grants.

The committee recommends that the Board bring to the Court’s attention the issue raised by
Judge Ayoub about how MOAAs should work with the CoA conflict resolution process, as a way
to simplify the appellate process.

C. Legislation

1. HB 4296 (Filler) Civil procedure; costs and fees; e-filing fee; extend sunset. Amends sec. 1993 of 1961
PA 236 (MCL 600.1993).

The following committees and sections offered recommendations: Civil Procedure & Courts Committee
and Criminal Jurisprudence & Practice Committee.

The committee voted unanimously (8) that the bill is Keller permissible in improving the
functioning of the courts.

The committee voted unanimously (8) to support the legislation.

2. SB 0076 (LaSata) Courts; other; certain crime victims; exempt from jury duty and provide that certain
individuals are not practicing law in violation of the revised judicature act. Amends secs. 916 & 1307a of
1961 PA 236 (MCL 600.916 & 600.1307a).



The following committees and sections offered recommendations: Access to Justice Policy Committee,
Civil Procedure & Courts Committee, Criminal Jurisprudence & Practice Committee, and Criminal Law
Section.

The committee voted unanimously (8) that the bill is Ke/ler permissible in the availability of legal
services to society.

The committee voted unanimously (8) to oppose this bill.
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Aptil 30,2019

Larry Royster

Clerk of the Court
Michigan Suptreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2002-37 — Proposed Amendment of Rule 1.109 of the Michigan Court
Rules

Dear Clerk Royster:

Atits April 12, 2019 meeting, the State Bar of Michigan Board of Commissioners (Board) considered
the above-referenced proposed rule amendment published by the Court for comment. As part of its
teview, the Boatd considered recommendations from the Access to Justice Policy, Civil Procedure &
Courts, and Criminal Jurisprudence & Practice committees.

After this review, the Board voted unanimously to suppott the proposed rule with amendments to
help ensure that Michigan coutts remain accessible to all, including people who do not have reliable
access to electronic devices, internet, ot transportation.

First, a clear definition of “good cause” is essential to ensuring that litigants are treated similatly in all
coutts throughout the state. The rule should more explicitly define factors for courts to consider in
determining whether a litigant has established good cause to be exempt from electronic filing
tequirements, as follows (fecommended changes shown in bold and underline):

Whete electronic filing is mandated, a party may file paper documents with that court
and be served with paper documents according to subrule (G)(6)(a) (1) if the party can
demonstrate good cause for an exemption.

1] A party who is confined by governmental authotity, including but not limited
to an individual who is incarcerated in a jail or prison facility, detained in a
juvenile facility, ot committed to a medical or mental health facility, has good
cause for an exemption.

(ii) A court shall consider the following non-exhaustive factors in
determining whether a party has demonstrated good cause:
a. Lack of reliable access to an electronic device on which party

can regularly check email;

b. Distance of travel to access a public computer;
c. Lack of transportation or other limitations on the ability to

travel;

Safety issues;

Limited English proficiency;

Age or disability limitations; and

Lack of capability to use the e-filing system.

® ™o A



Second, the rule should provide that filing deadlines are tolled pending the court’s review of the
electronic filing exemption request. While the rule provides that a judge must issue an order within
two business days, it does not toll filing deadlines while the judge is reviewing the request. Tolling
filing deadlines is essential to ensuting that litigants ate not disadvantaged for seeking an exemption.

The State Bar of Michigan continues to support the Coutt’s efforts to implement a statewide electronic
filing system, and applauds the Coutt’s efforts in helping to ensure that Michigan courts remain
accessible to all. We thank the Court for the opportunity to convey the Board’s position on this rule
proposal.

Sincetely,

G Jangt K. Welch
“__Bfecutive Director

cc: Anne Boomer, Administrative Counsel, Michigan Supreme Court
Jennifer M. Grieco, President, State Bar of Michigan
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April 30, 2019

Larry Royster

Clerk of the Court
Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2002-37 — Proposed Administrative Order to Require
E-Filing Access Plans

Dear Clerk Royster:

Atits April 12, 2019 meeting, the State Bat of Michigan Board of Commissioners (Board)
considered the above-referenced proposed administrative order published by the Court
for comment. As patt of its teview, the Board considered recommendations from the
Access to Justice Policy, Civil Procedure & Coutts, and Criminal Jutisprudence & Practice
committees.

After this review, the Board voted unanimously to suppott the proposed administrative
otder with the following modifications.

1. Courts Mandating E-Filing Should Be Required to Have At Least One
Court Computer Workstation at the Courthouse and All Workstations Have
Assistance Available.

Under Section II(A), coutts are required to have a certain number of computer
wotkstations available to the public for purposes of e-filing. While the order requires these
wotkstations to be located in the courthouse “where possible,” the otder also allows courts
to entet into a Memorandum of Understanding (MOU) with a third party to house
computer workstations. This means that e-filing workstations could be located offsite in
libraries, universities, senior centets, or community centers, and it is unclear what, if any,
assistance will be available at these locations. The Board believes the order should require
that courts have at least one computet wotkstation available at the courthouse where a
cletk ot other employee is able to assist litigants with e-filing. In addition, the order should
requite entities with which the court entets into MOUs to have employees trained and
available to assist litigants with e-filing.

2. Courts Should Be Required to Provide In-Person E-Filing Assistance.

In Section II(B), the proposed ordet requires that courts provide individuals with e-filing
assistance. This could include written matetials, such as tutorials. In order to ensure that
individuals have meaningful access to e-filing, in-person clerk assistance is essential.



Instead of listing “clerk assistance” as one of several possible means of assistance, all
courts should be required to provide in-person clerk assistance.

3. The Order Should Explicitly Provide Certain Assistance Does Not
Constitute Legal Advice.

At the beginning of Section II(B), the proposed otder should define the type of assistance
that does not constitute legal advice with respect to e-filing assistance based on the State
Court Administrative Office (SCAO) guidelines.

4. Individuals Should Only Be Required to Submit Grievances to Either the
Chief Judge or Court Administrator.

As cutrently written, undetr Section IV(C), individuals are required to submit grievances
concerning access to e-filing assistance to “the chief judge, court administrator, and State
Court Administrative Office.” This requirement is too burdensome, particulatly for self-
represented litigants who are most likely to seek court assistance with e-filing. For this
reason, the Board recommends that individuals only be required to submit grievances to
either the chief judge ot the coutt administrator, who can then forward them on to SCAO.

We thank the Court for the opportunity to convey the Board’s position on this proposed
administrative order.

Sincerel

. Welch
Exedutive Director

cc: Anne Boomet, Administrative Counsel, Michigan Supreme Coutt
Jennifer M. Grieco, President, State Bar of Michigan
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Aptil 30, 2019

Larry Royster

Clerk of the Court
Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2016-46 — Special Administrative Inquiry Regarding Questions
Relating to Mental Health on the Michigan Bar Examination Application

Dear Clerk Royster:

At its April 12, 2019 meeting, the State Bar of Michigan Board of Commissioners (Board)
considered the issues proposed in the above-teferenced special inquiry. As part of its review,
the Board considered recommendations from the Character & Fitness Committee, Lawyers &
Judges Assistance Committee, Young Lawyets Section, and Elder & Disability Rights Section.

After this review, the Board voted unanimously, with one abstention, to replace Questions
54a and 54b on the current Affidavit of Personal History with the National Conference of Bar
Examiner’s NCBE) questions 29 and 31,! but expand the scope of time in Question 31 from
5 years to 10 years. The NCBE questions ate more objective and better balance the need to
protect the public and regulate the legal profession with the applicant’s privacy rights than the
questions cutrently on the Affidavit of Personal History.

Pursuant to MCL 600.934, the Board of Law Examinets (BLE) must determine, among other
things, whether an applicant to the State Bar of Michigan (SBM) has the “fitness and ability to
enable him or her to practice law.” The current mental health questions focus on whether an
applicant has ever received or refused treatment ot counseling for a “mental, emotional, ot
nervous condition” that impaits an applicant’s ability to practice law. While these questions
were intended to help determine whether an applicant is mentally and emotionally capable to
handle the demands of legal wotk, they ate flawed for a number of reasons.

First, the focus on treatment and counseling detets law students and other future applicants
from seeking mental health treatment. The 2014 Survey of Law Student Well-Being found that
““a significant percentage” of students expetienced mental health issues, including substance
abuse, however, “[lJaw students were teluctant to seeck the help they need due to the
misperception that it may cause them difficulties with bar admission or may be a potential
threat to job or academic status.”’? Indeed, when the SBM Lawyers & Judges Assistance
Program (LJAP) presents to law schools, students often express anxiety and ask questions

! The question numbering is based on the sample NCBE Character & Fitness application, available at

http://www.ncbex.org/dmsdocument/134.
2 Coyle, ].C., The Report of the National Task Force on Lawyer Well-Being and the Role of the Bar Admissions
Community in the Lawyer Well-Being Movement, The Bar Examiner, at 9 (Summer 2018).



concerning how mental health issues will impact their Character & Fitness application. Based
on LJAP’s experience, the anxiety motivates students with a latent or diagnosed mental health
condition in one of two ways:

1. Some concerned law students request assessment by LJAP in order to demonstrate to
the BLE that they are addressing a condition that may be of concern. Where
appropriate, students will enter into monitoring agreements.

2. Other law students avoid LJAP and other mental health professionals, concerned that
any interaction with mental health professionals will subject their application to
heightened scrutiny during the Character & Fitness review process.

Second, the current questions only uncover mental health treatment and counseling and do
not extend to undiagnosed and untreated mental health conditions. An applicant suffering
from a serious mental health condition but who has never sought treatment would be able to
honestly answer “no” to the mental health questions, whereas, an applicant who has sought
treatment would be required to answer “yes” and become subject to greater scrutiny through
the Character & Fitness review process.

Third, to the extent that question 54b is not subsumed by question 54a, the former is even
more problematic because it asks applicants whether their condition may interfere with the
competent practice of law. This question presents applicants with the speculative task of trying
to predict how their current mental health condition could potentially affect their conduct in
the future.

To improve the mental health questions on the Affidavit of Personal History, the Board
recommends that the BLE follow the guidance provided by the Louisiana Bar settlement; in
determining an applicant’s character and fitness to practice law, the BLE should:

Refrain from inquiting into mental health diagnosis or treatment, unless (1)
an applicant voluntarily discloses this information to explain conduct or
behavior that may otherwise warrant denial of admission . . . [or] (2) the
Committee learns from a third-party source that the applicant raised a
mental health diagnosis ot treatment as an explanation for conduct or
behavior that may otherwise warrant denial of admission. [Emphasis
added.]

By focusing on conduct rather than diagnosis, treatment, or counseling, the NCBE questions
29 and 31 better balance the responsibility of assessing applicants’ fitness to practice law and
applicants’ privacy rights.

NCBE Question 29 provides:
Within the past five years, have you exhibited any conduct or behavior that
could call into question your ability to practice law in a competent, ethical,
and professional manner?



NCBE Question 31 provides:
Within the past five years, have you ever asserted any condition or impairment
as a defense, in mitigation, ot as an explanation for your conduct in the course
of any inquiry, any investigation, or any administrative or judicial proceeding
by an educational institution, government agency, professional organization,
ot licensing authority, ot in connection with an employment disciplinary or
termination proceeding?

The Board, however, recommends that the time frame for Question 31 be extended from 5
years to 10 years. Given that some unmanaged mental health conditions are cyclical in nature,
extending the time frame will allow the BLE to better assess patterns of concerning conduct,
which may suggest that mental health concerns have not been adequately managed over a
petiod of time. Conversely, this would also allow the BLE to better assess whether a condition
was situational and non-recurring.

The Board was unable to identify any social science research indicating the effectiveness of
the NCBE questions in determining applicants’ prospective ability to practice law. To better
understand the effectiveness of the NCBE questions, the Board recommends that the Court
maintain and monitor data for 5 years and after that time assess what impact, if any, the NCBE
questions have on prospectively assessing applicants’ fitness to practice law.

Finally, the Court and the BLE should consider the potential benefits of requiring the use of
an independent health professional, when appropriate, to help ensure that mental health
information is being propetly handled and considered.

We thank the Court for the opportunity to convey the Board’s position on this special
administrative inquiry.

Sincerely,

Janef K. Welch
ecutive Director

cc: Anne Boomer, Administrative Counsel, Michigan Supreme Court
Jennifer M. Grieco, President, State Bar of Michigan
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May 21, 2019

Larry Royster

Clerk of the Court
Michigan Supreme Court
P.O. Box 30052

Lansing, MI 48909

RE: ADM File No. 2018-25: Proposed Amendment of Rule 7.312 of the Michigan Court
Rules

Dear Clerk Royster:

At its April 12, 2019 meeting, the State Bar of Michigan Board of Commissioners (Board)
considered the above-referenced proposed rule amendment published by the Court for comment.
As part of its review, the Board considered recommendations from the Criminal Jurisprudence &
Practice and Civil Procedure & Courts committees and the Appellate Practice Section.

After this review, the Board voted unanimously to support the proposed rule amendment with the
modification that briefing schedules for mini oral arguments on the application (MOAAs) be the
same as cases in which the Coutt grants leave to appeal.

Often, the Court decides a case on its merits following a MOAA, a practice that is reinforced by
proposed subtule (K), which explicitly directs parties to “focus their argument on the merits of the
case, and not just on whether the Court should grant leave.” This means that many times a MOAA
is the functional equivalent to a full grant and the parties’ only opportunity to present the merits
of their case to the Coutt. Therefore, patties should have the same time to brief MOAAs as full
grants to have adequate time to develop the arguments on the merits of their case. This will likely
result in higher quality briefs to assist the Court in reaching its decision.

In addition, the Board notes that Judge Ayoub raises an interesting issue in his comment to the
Coutt about how the Court of Appeals’ conflict resolution process works with the Court’s MOAA
process. The Board believes that clarifying whether the Court of Appeals should continue its
conflict resolution process when the Court has ordered a MOAA would help further simplify the
appellate review process.

We thank the Coutt for the opportunity to convey the Board’s position on this rule proposal.

Sincerely,

Janet K. Welch
Executive Director

(i Anne Boomer, Administrative Counsel, Michigan Supreme Court
Jennifer M. Grieco, President, State Bar of Michigan



O rd e r Michigan Supreme Court

Lansing, Michigan

March 20, 2019 Bridget M. McCormack,
Chief Justice

ADM File No. 2018-27 David F. Viviano,
Chief Justice Pro Tem

Proposed Rescission of stephgn_ J. I}iar;n;lan
H H rian I\. Zanra

Rule 8.123 of the Michigan Richard 1. Bormotoin
Court Rules Elizabeth T. Clement

Megan K. Cavanagh,

Justices

On order of the Court, this is to advise that the Court is considering a rescission of
Rule 8.123 of the Michigan Court Rules. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits of the proposal
or to suggest alternatives. The Court welcomes the views of all. This matter will also be
considered at a public hearing. The notices and agendas for public hearings are posted at
Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

[Additions to the text are indicated in underlining
and deleted text is shown by strikeover.]



http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx

Staff Comment: Because counsel appointment plan review and data collection
regarding payments for appointed counsel is now, by statute, a requirement of the
Michigan Indigent Defense Commission under MCL 780.989 and MCL 780.993, this
proposed amendment would rescind MCR 8.123, which requires certain data be collected
from courts and plans for appointment be approved by SCAO.

The staff comment is not an authoritative construction by the Court. In addition,
adoption of an amendment in no way reflects a substantive determination by this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by July 1, 2019, at P.O. Box 30052, Lansing, MI 48909, or
ADMcomment@courts.mi.gov. When filing a comment, please refer to ADM File No.
2018-27. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters

page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

March 20, 2019 W e
A\ A\)

Clerk



mailto:ADMcomment@courts.mi.gov
http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx
http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx

O rd e r Michigan Supreme Court

Lansing, Michigan

Aprll 18, 2019 Bridget M. McCormack,
Chief Justice

ADM File No. 2018-27 David F. Viviano,
Chief Justice Pro Tem

Proposed Rescission of Stephen J. Markman
Administrative Order No. 1997-5 Rk I Zabia
i . . chard H. Bernstein

(Defenders — Third Circuit Court) Elizabeth T. Clement

Megan K. Cavanagh,

Justices

On order of the Court, this is to advise that the Court is considering a proposed
rescission of Administrative Order No. 1997-5. Before determining whether the proposal
should be adopted, changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits of the proposal or
to suggest alternatives. The Court welcomes the views of all. This matter also will be
considered at a public hearing. The notices and agendas for public hearings are posted at
Administrative Matters & Court Rules page.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

[Additions to the text are indicated in underlining and
deleted text is shown by strikeover.]

Staff comment: The proposed rescission of Administrative Order No. 1997-5 is
consistent with the current practice of appointment of counsel, which is now governed by
statute and regulated through the Michigan Indigent Defense Commission.


http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx
http://courts.mi.gov/courts/michigansupremecourt/rules/pages/public-administrative-hearings.aspx

The staff comment is not an authoritative construction by the Court. In addition,
adoption of an amendment in no way reflects a substantive determination by this Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on the proposal may be sent to the Supreme Court Clerk in writing or
electronically by August 1, 2019, at P.O. Box 30052, Lansing, MI 48909, or
ADMcomment@courts.mi.gov. When filing a comment, please refer to ADM File No.
2018-27. Your comments and the comments of others will be posted under the chapter
affected by this proposal at Proposed & Recently Adopted Orders on Admin Matters page.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

April 18, 2019 W e
A\ A\)

Clerk



http://courts.mi.gov/courts/michigansupremecourt/rules/court-rules-admin-matters/pages/default.aspx
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SBM ‘ ACCESS TO JUSTICE POLICY COMMITTEE

Public Policy Position
ADM 2018-27 — Proposed Rescission of MCR 8.123
ADM 2018-27 — Proposed Rescission of Administrative Order No. 1997-5

Support

Explanation
The committee supports the rescission of Administrative Order No. 1997-5 (AO 1997-5) and Rule

8.123 of the Michigan Court Rules (MCR), both of which concern court processes for appointment
of counsel in criminal cases. With the passage of the Michigan Indigent Defense Commission Act, the
Michigan Indigent Defense Commission (MIDC) is responsible for regulating the process for
appointment of counsel. Therefore, AO 1997-5 and MCR 8.123 should be deleted to reflect that the
MIDC, rather than the court, is responsible for assignment of counsel for indigent defendants.

Position Vote:

Voted for position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 8

Contact Persons:
Lotray S.C. Brown lorrayb@mplp.org

Valerie R. Newman voewman(@waynecounty.com

Position Adopted: May 28, 2019 1
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Public Policy Position
ADM File No. 2018-27 — Proposed Rescission of MCR 8.123
ADM File No. 2018-27 — Proposed Rescission of Administrative Order No.
1997-5

Explanation
The committee voted unanimously to support these ADM File Nos. With the inception of the

Michigan Indigent Defense Commission (MIDC), the duties presented in Rule 8.123 and
Administrative Order 1997-5 are now a requirement of the MIDC under statute.

Position Vote:

Voted For position: 14
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 3

Contact Persons:
Sofia V. Nelson snelson@sado.org
Michael A. Tesner mtesner(@co.cenesee.mi.us

Position Adopted: May 3, 2019 1
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To: Members of the Public Policy Committee
Board of Commissioners

From: Janet Welch, Executive Director
Peter Cunningham, Director of Governmental Relations
Kathryn L. Hennessey, Public Policy Counsel

Date: June 5, 2019
Re: HB 4407 — Authority of District Court Magistrates
Background

HB 4407 would amend the Revised Judicature Act (RJA) to allow a district court magistrate to hear
and preside over additional civil infractions pertaining to marijuana.

The authority for magistrates to hear civil infractions is defined by MCL 600.8512, which lists various
types of civil infractions in which magistrates may hear. Currently, the statute does not include any
marijuana-related civil infractions. Therefore, the State Court Administrative Office has advocated for
legislation to update the statute and allow a district court magistrate to hear marijuana-related civil
matters.

Keller Considerations

As stated by the Criminal Jurisprudence & Practice Committee, “HB 4407 improves the functioning
of the courts by expanding the authority and duties of district court magistrates, allowing district
court judges to focus their resources on other matters.”

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services
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e Regulation and discipline of attorneys v" Improvement in functioning of the courts
e Ethics e Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession
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e Regulation of attorney trust accounts

Staff Recommendation
The bill satisfies the requirements under Ke//er and may be considered on the merits.
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HB-4407, As Passed House, May 24, 2019

HOUSE BILL No. 4407

March 20, 2019, Introduced by Reps. Guerra, Elder, Hope, LaGrand and Bolden and referred
to the Committee on Judiciary.

A bill to amend 1961 PA 236, entitled

"Revised judicature act of 1961,"

by amending section 8512 (MCL 600.8512), as amended by 2014 PA 384.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 8512. (1) A district court magistrate may hear and
preside over civil infraction admissions, admissions with
explanation, AND motions to set aside default or withdraw
admissions, and MAY conduct informal hearings in civil infraction

actions under section 746 of the Michigan vehicle code, 1949 PA

300, MCL 257.746, THE MICHIGAN REGULATION AND TAXATION OF MARIHUANA

ACT, 2018 IL 1, MCL 333.27951 TO 333.27967, or section 8719 or
section 8819 of this act, OR IN CIVIL FINE ACTIONS UNDER THE
MICHIGAN MEDICAL MARIHUANA ACT, 2008 IL 1, MCL 333.26421 TO

333.26430, as applicable. In exercising the authority conferred by

01633'19 * LEJ
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this subsection, a district court magistrate may administer oaths,
examine witnesses, and make findings of fact and conclusions of
law. If a defendant is determined to be responsible for a civil
infraction, OR, UNDER THE MICHIGAN MEDICAL MARIHUANA ACT, 2008 IL
1, MCL 333.26421 TO 333.26430, A CIVIL FINE, the district court
magistrate may impose the civil sanctions authorized by section 907
of the Michigan vehicle code, 1949 PA 300, MCL 257.907, THE
MICHIGAN REGULATION AND TAXATION OF MARIHUANA ACT, 2018 IL 1, MCL
333.27951 TO 333.27967, THE MICHIGAN MEDICAL MARIHUANA ACT, 2008 IL
1, MCL 333.26421 TO 333.26430, or section 8827 of this act, as
applicable.

(2) A district court magistrate shall not conduct an informal
hearing in a civil infraction action involving a traffic or parking
violation governed by the Michigan vehicle code, 1949 PA 300, MCL
257.1 to 257.923, until he or she has successfully completed a
special training course in traffic law adjudication and sanctions.
The course shatdt—MUST be given periodically by the state court
administrator.

(3) A district court magistrate may exercise the authority
conferred by this section only to the extent expressly authorized
by the chief judge, presiding judge, or only judge of the district

court district.

01633'19 * Final Page LEJ



FISCAL

Legislative Analysis Acency

Phone: (517) 373-8080

EXPAND DISTRICT COURT MAGISTRATE AUTHORITY htp://www.house.mi.gov/hfa

OVER CERTAIN MARIJUANA CIVIL ACTIONS

. . Analysis available at
House Bill 4407 as reported from committee http://www.legislature.mi.gov

Sponsor: Rep. Vanessa Guerra
Committee: Judiciary
Complete to 5-22-19

BRIEF SUMMARY: House Bill 4407 would amend the Revised Judicature Act (RJA) to allow
a district court magistrate to hear and preside over additional civil infractions pertaining to
marijuana.

FISCAL IMPACT: Under the bill, a district court magistrate would be authorized to conduct
informal hearings and impose civil sanctions under Initiated Law 1 of 2018. The fiscal
impact on local court systems would depend on the number of additional hearings
occurring under the bill and how the additional hearings affected court caseloads and
related administrative costs. (See Fiscal Information, below, for further discussion.)

THE APPARENT PROBLEM:

A district court magistrate (DCM) is allowed to hear all civil matters. However, this
authority is delineated in statute, and a DCM does not have any authority over matters that
are not named in statute. The RJA lists many different civil infractions that a DCM has the
authority to adjudicate in court (see Background Information, below), yet currently none
involve marijuana civil infractions. Even with the recent passage of Initiated Law 1 of 2018
(which legalized certain uses of marijuana in Michigan and moved most violations to civil
jurisdiction from criminal jurisdiction), a DCM does not have the authority to adjudicate
civil cases involving marijuana. As a result, the State Court Administrative Office has
urged the passage of legislation to update the statute and allow a DCM to properly exercise
authority over all civil matters.

THE CONTENT OF THE BILL:

Currently under the RJA, a DCM may execute certain functions over various civil actions.

The bill would add that a DCM may also have the following authority:

e To conduct informal hearings in civil infraction actions under the Michigan Regulation
and Taxation of Marihuana Act (Initiated Law 1 of 2018).

e To conduct informal hearings in civil fine actions under the Michigan Medical
Marihuana Act (Initiated Law 1 of 2008).

e To impose civil sanctions authorized by the Michigan Regulation and Taxation of
Marihuana Act and the Michigan Medical Marihuana Act if a defendant is determined
to be responsible for a civil infraction.

e To impose civil sanctions authorized by the Michigan Medical Marihuana Act if a
defendant is determined to be responsible for a civil fine.

MCL 600.8512

House Fiscal Agency Page 1 of 3



BACKGROUND INFORMATION:

In Michigan, district courts are known as courts of limited jurisdiction. Their jurisdiction
includes the following:

Civil cases up to $25,000 in damages.

Garnishment and eviction proceedings.

Misdemeanors for offenses having a maximum term of imprisonment of one year.
Arraignment and preliminary examinations in felony cases.

Accepting bail on felony cases.

Traffic civil infractions.

State and municipal nontraffic civil infractions for adults or juveniles waived to adult
court.

Juvenile nontraffic civil infractions if under agreement with family division of circuit
court.

A DCM is a nonelected employee of a district court who serves at the pleasure of the chief
judge of the district. A DCM’s authority is established in statute, but a chief judge has
discretion to specify which of the authorized functions a DCM may perform in that district.
A district judge may not extend the jurisdiction of a DCM beyond the jurisdiction expressly
provided by law. Statutorily authorized duties of a DCM include the following:

Arraign and sentence individuals who plead guilty or nolo contendere for violations of
certain acts (or corresponding local ordinances).

Conduct a defendant’s first appearance in all criminal and ordinance violation cases.
Accept admission of responsibility and order civil sanctions for civil infractions.
Accept pleas and impose sentence for misdemeanors or ordinance violations
punishable only by a fine.

Approve and grant petitions for appointment of an attorney for indigent defendants and
suspend payment of court fees by an indigent party in a civil, small claims, or summary
proceedings action until after judgment is rendered.

Under certain circumstances, dismiss a criminal or ordinance violation case and release
the bail bond or bail bond deposit.

Issue arrest warrants and search warrants.

Fix and accept bond in all criminal cases.

Hear and preside over, and conduct informal hearings in, civil infraction actions.

If the DCM is an attorney, perform all of the functions that a district judge could
perform in trying a case in small claims court.

Perform marriage ceremonies in the district in which the DCM serves.

Issue summonses and order actions in dangerous animal cases.

Provide nonlegal advice and assistance to the public and court staff.

Record, index, file, and post dispositions of all cases processed.

Notify arresting agencies and the Secretary of State of notices for failure to appear in
court.

Answer correspondence and complaints regarding cases processed.

Administer oaths and affirmations.

Issue bond forfeiture notices and take actions associated with bond forfeiture.

House Fiscal Agency HB 4407 as reported from committee  Page 2 of 3



FISCAL INFORMATION:

Under House Bill 4407, a district court magistrate would be authorized to conduct informal
hearings and impose civil sanctions under Initiated Law 1 of 2018. The fiscal impact on
local court systems would depend on the number of additional hearings occurring under
provisions of the bill and how the additional hearings affected court caseloads and related
administrative costs. Increased costs could be offset, to some degree, depending on the
amount of additional court-imposed fee revenue generated. Depending on the number of
additional sanctions, the state could see an increase in civil fine revenue. If the fine revenue
is a result of violating provisions of the Michigan Regulation and Taxation of Marihuana
Act, the state would see an increase in General Fund/General Purpose revenue. If the fine
revenue is a result of violating provisions of the Michigan Medical Marihuana Act, fine
revenues would be applied to the support of public and county law libraries. The state could
see an increase in revenue if Justice System assessment revenue is deposited into the state
Justice System Fund, which supports various justice-related endeavors in the judicial and
legislative branches of government and the Departments of State Police, Corrections,
Health and Human Services, and Treasury.

ARGUMENTS:

For:

Supporters of the bill argue that a DCM is currently unable to fully execute proper authority
over civil matters as a DCM is unable to conduct court functions over marijuana civil cases.
With many marijuana matters now classified as civil cases, courts across Michigan are
scrambling to keep cases flowing through the court system. Supporters argue that the bill
would restore proper authority of all civil matters to a DCM and keep court dockets flowing
smoothly.

Against:

No arguments were presented against the bill during committee testimony.

POSITIONS:

A representative of the State Court Administrative Office testified in support of the bill.
(5-7-19; and indicated support 5-21-19)

The Michigan District Judges Association indicated support for the bill. (5-7-19)

Legislative Analyst: Emily S. Smith
Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations, and does not constitute an official statement of legislative intent.

House Fiscal Agency HB 4407 as reported from committee  Page 3 of 3
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STATE Bar oF MicHigan

Public Policy Position
HB 4407

Support

Explanation
The committee unanimously supports HB 4407 which would expand the authority of the district court

magistrates to hear and preside over additional civil infractions concerning the Michigan Medical
Marihuana Act and Michigan Regulation and Taxation of Marihuana Act. The committee noted that
under the current act, district court magistrates already execute similar functions for other civil
infractions, and it would be appropriate to expand their authority to these marijuana-related civil
infractions.

Position Vote:

Voted For position: 12
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 5

Keller Explanation:
HB 4407 improves the functioning of the courts by expanding the authority and duties of district
court magistrates, allowing district court judges to focus their resources on other matters.

Contact Persons:
Sofia V. Nelson snelson@sado.org
Michael A. Tesner mtesner(@co.genesee.mi.us

Position Adopted: May 3, 2019 1
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To: Members of the Public Policy Committee
Board of Commissioners

From: Peter Cunningham, Director of Governmental Relations
Kathryn L. Hennessey, Public Policy Counsel

Date: June 5, 2019
Re: HB 4509
Background

HB 4509 amends the Revised Judicature Act to allow certain one- or two-member limited liability
companies (LLC) involved in summary proceedings in landlord-tenant disputes to be represented in
court by a member of the LLC.

The bill would only apply to one- or two-member LLCs that meet the following criteria:
e Single-member LLCs where the member “is an individual.”
e Two-member LLCs where the members are individuals married to each other.

Similar Previous Legislation

In the 2017-2018 session, the State Bar opposed a similar bill, HB 4463 of 2017, which would have
permitted non-lawyers to represent single-member and certain two-member LLCs in landlord-tenant
summary proceedings. As introduced, HB 4463 of 2017 would have also allowed a “property manager
or other agent” with “direct and personal knowledge of the facts alleged in the complaint” to represent
the LL.C at summary proceedings, making it broader than the current bill under consideration.

In the 2013-2014 session, an even broader bill was introduced, HB 4830 of 2013, which would have
allowed any partnership, corporation, trust, or limited liability company with fewer than 3 members
to have a single member represent the entity in landlord-tenant summary proceedings. The State Bar
opposed this legislation.

Current Legislation

The current bill was amended by the sponsor in response to concerns raised by the State Bar and the
Michigan District Judges Association to HB 4463 of 2017. The current bill, HB 4509, only allows
members of the LLC — not property managers or other agents — to represent the LLC. The current

bill also places a burden of proof on the LLC to establish that it qualifies for its member to represent
the LLC.



Keller Considerations
Allowing a one- or two-member LLC to be represented by a member in a landlord-tenant summary
proceeding will impact the functioning of the courts and the regulation of the legal profession.

Functioning of the courts. Even though HB 4509 places the burden of proof on the LLC to prove
that it qualifies to be represented by its member, HB 4509 will still affect the functioning of the courts
because the bill requires that district courts expend court resources to review the file and determine
that the verified statement meets the requirements set forth in the legislation prior to the hearing. In
addition, having non-attorneys represent LL.Cs in summary proceedings will negatively impact the
functioning of the courts because non-attorneys are not subject to the rules of professional
responsibility conduct and will likely not have as much knowledge of substantive law, court rules, and
court procedures compared to a licensed attorney, which will likely result in prolonged hearings and
the expenditure of additional district court resources.

Regulation of the legal profession. In addition, HB 4509 impacts the regulation of the practice of
law. While an individual may choose to represent him or herself, non-attorneys (member) may not
represent third parties (LLC). The only exception to this rule in Michigan is small claims court.
Summary proceedings, however, are distinct from small claims cases; summary proceedings are
procedurally more complex with additional due process safeguards given the property interest at stake,
whereas, small claims proceedings can only result in monetary judgments up to $6,000.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

g P v" Regulation and discipline of attorneys ¥ Improvement in functioning of the courts
> . ® FEthics e Availability of legal services to society

8 % e Lawyer competency

§ "’% e Integrity of the Legal Profession

LN §_ e Regulation of attorney trust accounts

Staff Recommendation
This bill satisfies the requirements of Ke/ler.

HB 4509
June 5, 2019
Page 2
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HOUSE BILL No. 4509

April 25, 2019, Introduced by Reps. VanSingel, Calley, Webber and Sheppard and referred to
the Committee on Judiciary.

A bill to amend 1961 PA 236, entitled

"Revised judicature act of 1961,"
(MCL 600.101 to 600.9947) by adding section 5707.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 5707. (1) IF THE COMPLAINT IN A SUMMARY PROCEEDING
REQUESTS ONLY THE RECOVERY OF POSSESSION OF THE PREMISES OR BOTH
THE RECOVERY OF POSSESSION AND A MONEY JUDGMENT, NOT INCLUDING
TAXABLE COSTS, IN AN AMOUNT THAT IS LESS THAN THE APPLICABLE LIMIT
OF THE SMALL CLAIMS DIVISION UNDER SECTION 8401, AND IF A PARTY TO
THE PROCEEDING IS A LIMITED LIABILITY COMPANY AS DESCRIBED IN

SUBSECTION (2), THE PARTY MAY BE REPRESENTED IN THE PROCEEDING BY A

02900'19 TDR
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MEMBER IF THE MEMBER HAS DIRECT AND PERSONAL KNOWLEDGE OF THE FACTS
ALLEGED IN THE COMPLAINT.

(2) THIS SECTION ONLY APPLIES IF 1 OF THE FOLLOWING APPLIES TO
THE LIMITED LIABILITY COMPANY:

(A) THE LIMITED LIABILITY COMPANY HAS ONLY 1 MEMBER AND THE
MEMBER IS AN INDIVIDUAL.

(B) THE LIMITED LIABILITY COMPANY HAS ONLY 2 MEMBERS WHO ARE
INDIVIDUALS MARRIED TO EACH OTHER, IF BOTH MEMBERS HAVE SIGNED A
VERIFIED STATEMENT AUTHORIZING THE REPRESENTATION AND THE ORIGINAL
SIGNED COPY OF THE STATEMENT HAS BEEN FILED WITH THE COURT IN THE
SUMMARY PROCEEDING. THIS SUBDIVISION DOES NOT APPLY IF THERE IS AN
ACTION FOR DIVORCE OR SEPARATE MAINTENANCE PENDING BETWEEN THE
MEMBERS, OR IF A JUDGMENT FOR SEPARATE MAINTENANCE HAS BEEN ENTERED
AS TO THE MEMBERS.

(3) IF A PARTY TO A SUMMARY PROCEEDING IS A LIMITED LIABILITY
COMPANY DESCRIBED IN SUBSECTION (2) (B), AN INDIVIDUAL MAY NOT
REPRESENT THE PARTY IN A HEARING IN THE SUMMARY PROCEEDING UNLESS,
BEFORE THE HEARING, A DESIGNATED EMPLOYEE OF THE COURT REVIEWS THE
FILE AND DETERMINES THAT THE VERIFIED STATEMENT REQUIRED BY
SUBSECTION (2) (B) HAS BEEN FILED WITH THE COURT.

(4) A PARTY SEEKING TO PROCEED UNDER THIS SECTION HAS THE
BURDEN OF PROVING THAT IT QUALIFIES TO DO SO.

(5) REPRESENTATION UNDER THIS SECTION IS NOT A VIOLATION OF

SECTION 916.

02900'19 Final Page TDR



Legislative Analysis

REPRESENTATION OF LIMITED LIABILITY
COMPANIES IN EVICTION PROCEEDINGS

House Bill 4509 as introduced
Sponsor: Rep. Scott VanSingel
Committee: Judiciary
Complete to 5-20-19

SUMMARY:

Phone: (517) 373-8080
http://www.house.mi.gov/hfa

Analysis available at
http://www.legislature.mi.gov

House Bill 4509 would amend Chapter 57 of the Revised Judicature Act (RJA), which
regulates summary proceedings to recover possession of premises. The bill would add
section 5707, which would allow a limited liability company (LLC) to be represented by a
person other than a lawyer in an eviction case, but only if certain conditions were met.

Under the bill, if a complaint in a summary proceeding requested only the recovery of
possession of the premises, or both recovery and a money judgment (not including taxable
costs), and if a party to the proceeding were an LLC, that party could be represented in the
proceeding by a member of the LLC.

However, such representation could only occur if both of the following applied:

e The member has direct and personal knowledge of the facts alleged in the complaint.

e The amount is less than the applicable limit of the small claims division, as described
in section 8401 of the RJA, when a complaint requests the recovery of possession and
a money judgment, not including taxable costs. (The limit is currently $6,000;
beginning January 1, 2021, it will be $6,500; and it is set to increase to $7,000 in 2024.)

Such representation could also only occur if one of the following applied to the LLC:

e The LLC has only one member, and the member is an individual.

e The LLC has only two members, who are married to one another. In this case, both
members would have to sign a verified statement authorizing the representation, and
the original signed copy would be filed with the court in the summary proceeding.
Before the hearing, a designated court employee would have to review the file and
determine that the verified statement had been filed with the court. This provision
would not apply if there was an action for divorce or separate maintenance pending
between the members or if a judgment for separate maintenance had been entered as to
the members.

A party seeking to proceed under the new section would have to prove that it qualifies to
do so. The bill also states that representation under this new section would not violate
section 916, which prohibits the unauthorized practice of law.

Proposed MCL 600.5707

House Fiscal Agency Page 1 of 2



FISCAL IMPACT:

House Bill 4509 would have an indeterminate fiscal impact on the state and on local court
funding units. Costs would depend on how provisions of the bill affected court staff
workloads, court caseloads, and related administrative costs.

Legislative Analyst: Emily S. Smith
Fiscal Analyst: Robin Risko

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations, and does not constitute an official statement of legislative intent.

House Fiscal Agency HB 4509 as introduced Page 2 of 2
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Public Policy Position
HB 4509

Oppose

Explanation
HB 4509 would allow a single-member limited liability company (LLLLC) or married couple that has

formed a 2-member LL.C to have a member represent it in court, creating an exception to the rule that
LLCs must be represented by counsel in court.

When a similar bill was introduced last session (as HB 4463) by the same sponsor the committee and
the State Bar opposed it.

The committee recommends opposing HB 4509 for the following reasons:

e The bill would favor landlords, who would nearly unanimously comprise the cohort of litigants
that would likely qualify under this bill as eligible LLC members. Summary Proceedings already
confer a significant advantage on landlords. If a landlord chooses to incorporate to obtain
certain benefits of that business structure, it should be subject as well to the minor
disadvantages of that decision. If such a landlord wants to avoid employing an attorney for an
eviction case, it should not incorporate.

e The bill would create a significant exception to Michigan’s long-standing rule in eviction
proceedings requiring corporations to be represented by a licensed attorney.

e Sanctioning non-attorneys to represent landlords in litigation would result in a general
lowering of expertise in both substantive and procedural aspects of landlord-tenant law, with
less accountability for unethical practices.

e The proposed language in the bill is vague in several of the key considerations and would be
prone to cause confusion or misinterpretation. Specifically:

O Subsection (1) provides that in order for a member to represent the LLC in a summary
proceedings action, the member must have “direct and personal knowledge of the
facts alleged in the complaint.” It is unclear who makes the determination that the
member has met the requirements of the statute.

O Under subsection (3), “an individual may not represent the party in a hearing in the
summary proceedings unless, before the hearing, a designated employee of the court
reviews the file and determines that the verified statement required by subsection (2)
(B) has been filed with the court” This requirement is confusing because the
designated employee does not verify that the required statement is accurate, only that
the statement is present.

O Pursuant to subsection (4), “a party secking to proceed under this section has the
burden of proving that it qualifies to do so.” Again, it is unclear to whom must the
party prove that they qualify? A court clerk at the time of filing? The Court at the

Position Adopted: May 28, 2019 1



SBM ‘ ACCESS TO JUSTICE POLICY COMMITTEE

STATE Bar oF MicHigan

commencement of the initial hearing? Or, only when the issue is raised by the
opposing party or counsel?

Position Vote:

Voted for position: 15
Voted against position: 0
Abstained from vote: 0
Did not vote (absent): 8

Keller Permissibility:

The bill is Keller-permissible because it relates to the availability of legal services to society. As the
demand for lawyers with expertise in certain landlord-tenant matters in a particular area diminishes,
the availability of such competent legal services would be expected to decrease. Also, the bill relates
to the goal of improvement of the functioning of the courts in that the ability of courts to function
will be diminished by untrained party representatives who are not subject to normal processes for
ensuring accountability and ethical practice.

Contact Persons:
Lotrray S.C. Brown lorrayb@mplp.org

Valerie R. Newman vhewman(@waynecounty.com

Position Adopted: May 28, 2019 2
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Public Policy Position
HB 4509

Oppose

Explanation
HB4509 essentially creates a small claims type of case for landlord-tenant disputes by removing the

requirement that LL.Cs be represented by attorneys in landlord-tenant proceedings for certain 1- or
2-member LLCs; the legislation is problematic for tenants and courts, as it would be difficult to
ascertain whether an LLILC meets the requirements set forth in the bill; and, further, the proposed
legislation opens the door for unscrupulous landlords and property managers, who may have
experience with court procedures but are not held to the same ethical rules as attorneys, to represent
their LL.Cs and potentially take advantage of tenants, many of whom are not represented by counsel
and are unfamiliar with court procedures.

Position Vote:

Voted For position: 16
Voted against position: 0
Abstained from vote: 0
Did not vote: 1

Contact Person: Thomas A. Kabel
Email: kabel@butzel.com

Position Adopted: May 15, 2019 1


mailto:kabel@butzel.com

Mplp Im Schaatsma

’7}/ (/;qrw Qﬂwtt‘y L ﬂagiam

Comments of Michigan Poverty Law Program (MPLP) on HB 4509

HB 4509 would create a significant exception to the rule that requires
corporations to be represented by attorneys in court proceedings. See MCL 450.681
(which this bill would not amend); see also, Peters v. Desnick Broadcasting Co., 171
Mich App 283 (1988); Detroit Bar Association v. Union Guardian Trust Co., 282 Mich
707 (1938).

Summary proceedings already confer a significant advantage on landlords, and
this bill would only further that advantage. By contrast, this bill would provide no direct
benefit to tenants. It bears noting that Michigan has an eviction problem.' Rather than
on facilitating evictions, the policy focus should be on preventing them.

As it stands, incorporation provides significant advantages for entities that choose
this form of organization. In exchange for those advantages, the law imposes a few
constraints on incorporated entities, including the one at issue here — the requirement that
they have attorney representation in court proceedings.

Landlords have alternatives to the corporate form. Rejecting them properly
subjects landlords to modest consequences, including having to be represented by an
attorney in an eviction case. The jettisoning of that longstanding and sensible rule that
this bill would accomplish is not merited. MPLP opposes HB 4509.

1See, for example, Eviction Lab, which shows that 5 of the 21 “Top Evicting Mid-Size
Cities” in the U.S are in Michigan: Muskegon, Saginaw, Battle Creek, Dearborn Heights,
and Jackson.

https://evictionlab.org/rankings/#/evictions?r=United%20States&a=1&d=evictionRate)

Michigan Poverty Law Program
15 5. Washington Street, Suite 202, Ypsilanti, M| 48197 Mcha
Phone 734,998.6100 | Fax 734.998.9125
FOUNDATION MSBF
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To: Members of the Public Policy Committee
Board of Commissioners

From: Peter Cunningham, Director of Governmental Relations
Kathryn L. Hennessey, Public Policy Counsel

Date: June 5, 2019
Re: Trial Court Funding Commission Interim Report
Background

The Michigan Legislature created the Trial Court Funding Commission (TCFC), through Act 65 of
2017, to review Michigan’s trial court funding system and make recommendations. This legislation
was enacted in response to People v. Cunningham (SC docket No. 147427), a Michigan Supreme Court
decision that determined state law does not provide courts with the authority to impose costs upon
criminal defendants to fund the day-to-day operation of the courts.

The State Bar supported the legislation creating the TCFC (HB 4613 of 2017).

The TCFC was charged with:
e Reviewing and recommending changes to the trial court funding system;
e Reviewing and recommending changes to the methods by which the courts impose and
allocate fees and costs; and

e Suggesting statutory changes necessary to effectuate recommended changes.

The TCFC is required to file a final report with the legislature and governor within two years of the
effective date of the act, which is September 28, 2019. Once the final report is submitted, the TCFC
is dissolved by statute. Therefore, the TCFC has issued an interim report in advance of the final
deadline so that they can receive input from various stakeholders.

The TCFC made five general recommendations in its Interim Report:

1. The state should establish a stable court funding system by creating a Trial Court Fund (Fund)
to receive all trial court assessments and state general fund payments, and funds from the Fund
will be distributed to trial courts based on specific measures. This would end the practice of
having court revenues being redirected to non-court expenses.

The state should provide all court technology needs creating a uniform system.

SCAO should establish uniform assessments and centralized collections.

The state should move toward a uniform employment system for court employees.

A transition plan should be established for the new court funding model that would implement
a systematic transition over a period of years.

ANl i N


http://courts.mi.gov/Courts/MichiganSupremeCourt/oral-arguments/2013-2014/Pages/147437.aspx
https://www.legislature.mi.gov/(S(ek4sntjyw2gv3vwo0rbf50cq))/mileg.aspx?page=getObject&objectName=2017-HB-4613

Keller Considerations

The TCFC Interim Report concerns two areas that historically have been considered presumptively
Keller-permissible in improving the quality of legal services to society: 1) the funding of state courts
and 2) the imposition of costs on court-users. In the past, the State Bar has taken a leadership role in
advocating for adequate and fair funding for the court system and has emphasized that imposing too
many costs on users of the court system can degrade the availability of legal services to society overall.
The Bar’s position has been consistent with the general principle that the basic funding of the justice
system is a core societal responsibility whose costs should be borne principally by taxpayers rather
than court users.

Keller Quick Guide

THE TWO PERMISSIBLE SUBJECT-AREAS UNDER KELLER:

Regulation of Legal Profession Improvement in Quality of Legal Services

e Regulation and discipline of attorneys e Improvement in functioning of the courts
e FEthics V' Availability of legal services to society

e [awyer competency

Integrity of the Legal Profession

1-700Z OV 4q
paraxdiour sy
[ ]

e Regulation of attorney trust accounts

Staff Recommendation
The recommendations within the Trial Court Funding Commission Interim Report satisfy the
requirements of Ke/ler and can be considered on their merits.

Trial Court Funding Commission Interim Report
June 5, 2019
Page 2
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Executive Summary

Michigan residents going to court should not face a judge who needs money from a defendant to satisfy
demands for court operating expenses. The recommendations contained in this report are designed to
address the historic problem with money’s influence on the justice system as manifested in Michigan.

The Michigan Legislature created the Trial Court Funding Commission (TCFC), through Act 65 of 2017, to
review Michigan’s trial court funding system and make recommendations. This legislation was enacted in
response to People v. Cunningham, a Michigan Supreme Court decision that determined state law does
not provide courts with the authority to impose costs upon criminal defendants to fund the day-to-day
operation of the courts.

The TCFC first reviewed the existing trial court funding system with presentations from experts on circuit,
probate, and district courts. This information was used to create a comprehensive survey of stakeholder
groups to determine the nature and extent of existing problems with the trial court funding system. The
TCFC next identified a set of principles to guide recommendations for change. A list of principles was
created by the TCFC membership and then compared to national norms to establish a final set of
governing principles.

The TCFC has been mindful of the timeliness of this work. Michigan’s trial courts are facing the possibility
of a financial emergency due to changes in financing methods brought on by People v. Cameron, a case
which is pending in the Michigan Supreme Court, in which the defendant directly challenges the
constitutionality of the assessment of court operational costs as part of his sentence. Further, the United
States Supreme Court in Timbs v Indiana, issued February 20, 2019, questioned the use of courts to
generate revenue, a conclusion that could impact future court funding. Finally, the TCFC reviewed the
United States Department of Justice’s report and actions in response to the civil unrest in Ferguson,
Missouri, where excessive police and court enforcement were used to provide municipal revenue.

In the midst of these challenges, the TCFC examined Michigan’s historic and existing trial court funding
system, national innovations, and best practices, as well as some cautionary examples. After extensive
review and evaluation, the commission has unanimously concluded that the existing system is broken,
and it is imperative to create a stable and consistent funding source for Michigan trial courts that removes
trial court judges from the role of raising money for the operation of the courts.

The recommendations outlined in this report are intended to address the following problems:

e Areal or perceived conflict of interest between a judge’s impartiality and the obligation to use the
courts to generate revenue;

¢ Inadequate funding from all sources due to excessive dependence on local government funding; and

e Unequal access to justice harming those who are most vulnerable and have the least access to
financial resources.

With this framework in mind, the TCFC makes the following recommendations for the governor, Michigan
Legislature, and the Michigan Supreme Court to consider.

Trial Court Funding Commission Interim Report 4



Recommendation One: Establish a Stable Court Funding System

A balanced state and local partnership is necessary to ensure that Michigan’s residents have equal
access to justice. To fulfill this responsibility, the state must create the Trial Court Fund for receipt of all
trial court assessments and state general fund payments. The Trial Court Fund must then distribute
appropriate monies to fund trial courts based on operational requirements. Decisions about local trial
court operations must remain local.

Recommendation Two: Provide All Court Technology Needs

The State of Michigan must make available and fund all of the technology needs of the courts, including
case and document management services, and also supply and manage technology products and
services for all courts, including hardware, software, infrastructure, training, and ongoing technology
support. The State will bear the cost of all technology and create a uniform system throughout Michigan.

Recommendation Three: Establish Uniform Assessments and Centralized Collections

The State Court Administrative Office (SCAQ) must establish a system of uniform assessments and
centralized collections to be implemented for all trial courts. This system will maintain judicial discretion
for ordering fines within the limits set by law and determination of ability to pay. Centralization of some
court business functions will reduce cost overall, promote efficiency, and eliminate the ethical dilemma of
trial court judges being incentivized to maximize revenue from court users for budget support.
Centralizing court collections will achieve greater efficiency and achieve a higher level of uniform
customer service.

Recommendation Four: Move Toward a Uniform Employment System

There are inefficiencies and inequality in the current payment system for trial court judges’ salaries and
benefits. The State pays these judicial salaries in part directly and in part by reimbursement to local
government. Benefits are paid through local government and vary widely. Making the trial court judges
direct employees of the state eliminates issues of dual employment and allows all trial court judges to be
treated equally in salaries and fringe and retirement benefits, while removing a considerable cost burden
from local governments’ budgets. Court administrators and probate registers should also become state
employees to allow for common training, easier coordination, and for potential synergies. Over time, state
and local governments should consider working together to transition other court personnel into state
employment while being respectful of existing bargaining units and labor agreements.

Recommendation Five: Establish a Transition Plan for the New Court Funding Model

In order to implement a new court funding model, there must be a plan for the systematic transition of
finances and the promotion of funding sustainability. Success will depend on thoughtful planning and a
phased implementation over a period of years. A task force, led by the SCAO, must be created to develop
a plan for transition to the new trial court funding model, which must include a timeline for short-term,
intermediate, and long-term objectives and milestones to be achieved. The transition plan must also
include technical assistance and funding for local units of government for any shortfall in operating funds
due to implementation. Once the model is implemented, a Michigan Judicial Council must be established
to exercise administrative policymaking authority to ensure continued progress toward a unified Michigan
court system.

Trial Court Funding Commission Interim Report 5



With the implementation of these recommendations, we will lead Michigan’s court system well into the
future. This new trial court system will eliminate real or perceived conflict of interests, ensure adequate
funding and guarantees access to justice.

Trial Court Funding Commission Interim Report



Overview

Michigan trial courts are funded through a complex collection of general tax revenue and monies
assessed and collected by the courts. A comprehensive study conducted by the Trial Court Funding
Commission shows that it costs up to $1.44 billion each year to operate Michigan’s trial courts. This total
is the sum of funds:

e Transferred from the state (22.7 percent)

e From federal sources (7.2 percent)

e From local funding sources (43.9 percent)
e Generated by the trial courts (26.2 percent)

A significant proportion of the funds generated by the trial courts are assessments on criminal defendants
as part of sentencing. The TCFC estimates that these assessments directly account for as high as $291
million annually in support (most of the 26.2 percent generated). Additionally, approximately $127 million
of the annual funds transferred from the State originate from court assessments at sentencing. When
totaled, Michigan trial courts are supported, in significant part, by over $418 million assessed to criminal
defendants.

This number is concerning, considering the fact that assessing the cost for the day-to-day operation of the
courts to criminal defendants was not legal until 2014. Beginning in 1835 with Michigan’s first constitution
and carrying through to the current one, the State of Michigan requires penal fines to be allocated to
library funding—not the courts. However, money worked its way into the system and has called into
question the independence of judicial decision makers. Groups, including the Michigan Municipal League,
called on the 1962 Constitutional Convention to prohibit “any member of the judicial branch of
government from being compensated out of fees earned by the court over which he presides.” The
drafters of Michigan’s current constitution recognized the potential for conflict of interest in judges
benefiting from the proceeds of their work and prohibited compensation for judges through the existing
fee system. One result of this concern was the creation of local government-funded district courts in 1968
(1968 PA 154).

The constitutional separation of courts and the revenue they produce through the creation of the district
courts failed shortly after their creation. For example, by 1980, the percentage of court-generated revenue
in Saginaw County going to libraries sank to 11 percent. The libraries sued and the Michigan Court of
Appeals (COA) concluded that the libraries were not promised a specific amount of money. However, the
COA also made it clear that the costs “cannot include the cost of daily operations of the courts or other
governmental costs”. However, the Michigan Legislature had granted authority to assess convicted
defendants with costs associated with their arrest and prosecution, including “any cost in addition to the
minimum state cost . .. ” (MCL 769.1k(1)(b)(ii)). Courts also began to impose costs on convicted
defendants to fund court operations (contrary to the COA’s decision in the Saginaw libraries case). This
chain of events and court decisions eventually led to the challenges raised in People v. Cunningham (496
Mich 145 2014), where the higher courts once again declared that trial courts could not impose court
costs to fund their operation.
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Cunningham, the Legislature, and the Creation of the TCFC

In People v. Cunningham, the Michigan Supreme Court ruled that state law does not provide courts with
the authority to impose costs upon criminal defendants to fund the day-to-day operation of the courts.
Instead, state law only provides courts with the authority to assess costs the Legislature has specifically
authorized and there was no such authority concerning the cost of court operation. This ruling directly
eliminated the authority to assess monies that pay for roughly 26 percent of trial court expenses. The
result was a push for swift legislative action to allow the assessing of costs.

In 2017, the Michigan Legislature, with the enactment of Public Act (PA) 64 of 2017, responded to
Cunningham by authorizing trial courts to assess criminal defendants the cost of court operations related
to their case. However, in consideration of the relevant history and calls for caution, a sunset provision
was included, meaning that authority to assess these costs would exist for only 36 months. Subsequently,
this sunset was extended to October 2020 and the TCFC was created to review Michigan’s trial court
funding system and make recommendations to improve its effectiveness, including any changes to the
methods by which courts impose and allocate fees and costs.

Defining the Problem

The TCFC is comprised of 14 commissioners appointed by the governor, representing a variety of
stakeholders in the operation and financing of trial courts. The commission dedicated itself to an open-
minded review of Michigan’s current trial court funding system before developing any recommended
changes.

Over the past 14 months, the TCFC engaged state and national experts, conducted research, engaged
stakeholders, and conducted a variety of surveys and analyses to better understand the strengths and
weaknesses of the existing court funding system in Michigan. The commission identified the following key
barriers to an effective trial court funding system:

e Areal or perceived conflict of interest between a judge’s impartiality and the obligation to use the
courts to generate operating revenue;

e Inadequate funding from all sources due to excessive dependence on local government funding; and

e Unequal access to justice, harming those who are most vulnerable and have the least access to
financial resources.

In order to better understand the problem, and identify potential solutions, the TCFC conducted a survey
of stakeholders that received 1,097 responses and also conducted interviews with 14 groups of
stakeholders. Generally, there was agreement from stakeholders on the importance of implementing a
more unified court funding system. Stakeholders believe a more unified system could deliver services
more effectively and achieve greater equity in the administration of justice. However, there were concerns
regarding the centralization of certain services under state government and the potential for the disruption
of ongoing court services during implementation. The strongest support from stakeholders was for a
partially unified system, where the state and SCAO provide services (like e-filing, document management,
and technology) while local communities retain operational control. Exhibit 1 below provides a summary
of responses from stakeholders regarding how the trial courts should be funded.
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EXHIBIT 1. Future Trial Court Funding Source
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40%
20% 9
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Remain the same Be more weighted Be more weighted Be funded Be funded
toward the state toward local sources exclusively exclusively by local
general fund (state  (local unit general by the state unit along with court-
funding) fund and court- generated revenue

generated revenue)
Source: TCFC Stakeholder Survey

The TCFC heard from many stakeholders concerned that the courts are under increasing pressure from
state and local governments to increase revenue. Some stakeholders believe that even the perception
that judges are considering revenues when making judicial decisions can undermine the public trust in the
court system.

The TCFC focused on those policy solutions that are most effective in addressing these problems while
also being reasonable and actionable in Michigan’s current political and financial environment. These
recommendations are provided in this report along with the rationale to support them and best strategies
for implementation. In order to understand the legal and political environment under which these
recommendations are being considered, it is important to note the impact of a pending Michigan Supreme
Court case (People v. Cameron) and a recent U.S. Supreme Court case (Timbs v. Indiana).

The Impact of Cameron

The Michigan Supreme Court is currently considering People v. Cameron, which challenges the
constitutionality of the legislative response to the Cunningham decision. In Cameron, Shawn Cameron
was sentenced following a conviction in Washtenaw County. As part of his sentence, the trial court
assessed $1,611 in court costs. Mr. Cameron challenged the imposition of court costs, calling it an
unconstitutional tax. If the Michigan Supreme Court decides that these costs are an unconstitutional tax,
this will eliminate the roughly $291 million collected annually and used to fund trial courts. Additional
monies assessed and collected in criminal cases by trial courts may also be subject to this same analysis
(meaning an unconstitutional tax). The other funding affected would include the approximately $127
million transferred to the state (much of which is returned to local governments) and a substantial
proportion of the $130 million transferred to other local units of government.

The TCFC did not attempt to anticipate the Michigan Supreme Court’s decision in Cameron. Rather, the
recommendations contained in this report will address the systemic trial court funding problems identified
by the TCFC regardless of how Cameron is decided. The public policy challenge coming from Cameron, if
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any, will be how to address any reduction in revenue and, therefore, funds to operate the trial courts. The
TCFC leaves this potential question to the Legislature as it is beyond the scope of TCFC’s mission.

The Role of Timbs

The United States Supreme Court unanimously decided Timbs v. Indiana on February 20, 2019.
Narrowly, the Timbs decision provides that the “excessive fines” provision of the Eighth Amendment to
the U.S. Constitution applies to the states through the 14" Amendment’s due process clause. However,
the discussion in Timbs confirms that the TCFC'’s identification of problems with the Michigan trial court
funding system are well-founded.

The Supreme Court’s analysis in determining whether or not the “excessive fines” provision of the Eighth
Amendment applies to the states begins with the question of whether the prohibition on excessive fines is
fundamental to the American scheme of ordered liberty and deeply rooted in our history and tradition. In
the Timbs case, the court then discussed America’s legal heritage dating back to 1215 and the Magna
Carta’s call for proportionate consequences and admonition against unaffordable sanctions. The term
“fine” was discussed expansively, like the definition of assessment as used by the TCFC. The court went
on to note that money has had a corrupting influence throughout history, citing as far back as the Stuart
kings (17 century), who were criticized for using large fines to raise revenue.

Finally, the Timbs court discussed the potential risk in allowing excessive assessments in criminal cases
by referencing a previous decision that criticizes such assessments, saying that even absent a political
motive, fines may be employed in a measure out of accord with the penal goals of retribution and
deterrence, for fines are a source of revenue, while other forms of punishment cost a state money.

Michigan’s Landscape

To grasp the complexity of the court funding challenge, it is necessary to first understand how Michigan’s
court system is structurally divided as well as where and how funding is currently allocated, and how
reform efforts have been building to improve the trial court funding system.

Court Structure

Over the years, Michigan has struggled to achieve a more unified court system. A paradigm shift occurred
with Michigan’s 1963 constitution, which introduced the concept that Michigan was a single court with
several divisions, each devoting attention to a certain level of judicial administration. The Michigan
Constitution provides that:

The judicial power of the state is vested exclusively in one court of
justice which shall be divided into one supreme court, one court of
appeals, one trial court of general jurisdiction known as the circuit
court, one probate court, and courts of limited jurisdiction that the
legislature may establish by a two-thirds vote of the members elected
to and serving in each house. (Mich. Const. 1963, art. VI, § 1)

In Michigan, in addition to a supreme court and a court of appeals, there are currently 242 trial courts,
which include 57 circuit courts, 78 probate courts, 103 district courts, and four municipal courts. There are
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currently 559 total circuit, district, probate, and municipal judges in Michigan. Exhibit 2 below provides
additional details regarding the structure of Michigan’s trial courts.

EXHIBIT 2. Michigan Judicial Branch

State Court
Administrative
Office

————— Jurisdiction (Court of Last Resort)

« Considers applications for leave to appeal, mainly from decisions of the Court of
Appeals; grants appeals as a matter of discretion

Court of Claims
4 Judges from at least 2 COA
districts

Court of General Jurisdiction

+ Claims and demands against
state over $1,000 except where
circuit court has jurisdiction;

State Administrative Board has
discretionary authority in claims up
to $1,000

< Jury trials possible

« Noworkers’ compensation claims

>

Court of Appeals
4 Districts
25 Judges

Jurisdiction (Intermediate Appellate Court)

« Appeals by right from circuit court, court of claims, probate court, and other

tribunals as established by law or rule

« Considers applications for leave to appeal, primarily interlocutory; grants

appeals as a matter of discretion

Court of General Jurisdiction

» Equity; general civil over $25,000

+ Felonies

+ Appeals from district court; de novo
or on record

+ Administrative appeals

+ Jury trials

Family Division Jurisdiction

+ Domestic relations

« Delinquency, child protective
proceedings, and adoptions

= Ancillary jurisidiction for
mental health, guardianship/
conservatorship

« Nojury trials for domestic relations
or adoptions

District Court (103)
235 Judges

Court of Limited Jurisdiction

« Civil litigation up to $25,000
excluding equity; small claims up
to $6,000

+ Misdemeanors

+ Ordinance violations

+ Felony preliminary exams

- Landlord/tenant or summary
proceedings

« Jury trials

+ Traffic

Municipal Court (4)
4 Judges

Court of Limited Jurisdiction

= Civil, landlord/tenant up to $1,500
($3,000 if a resolution is passed)

» Conciliation division up to $100
($600 is a resolution is passed)

+ Misdemeanors; traffic and
ordinance violations with fines less
than $500 and sentence less than
1 year; felony preliminary exams

« Jury trials

Probate Court (78)
103 Judges

Court of Limited Jurisdiction

« Cases pertaining to guardianships,

conservatorships, protective
proceedings, estates, trusts, and
the mentally ill

« Jury trials (no jury trials for minor
proceedings)

- Certain civil cases and
miscellaneous

{#) indicates number of couris Amrow indicates route of appeal
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Our constitution is a product of the 1960s when court unification was popular. However, in the 1980s,
courts began shifting the lens of judicial reform from unification to examination of individual court
performance. This has opened a more nuanced view of unification that focuses on individual elements,
which may have more positive outcomes than a comprehensive state-centralized approach. For example,
studies show that a State-provided, unified information technology system could prove beneficial in terms
of efficiency and would leave control of other court infrastructure to local government. Centralizing all
court functions under the State may be problematic but targeting certain specific areas including court
technology and collections could lead to more efficient and equitable outcomes.

Court Funding

In recent years, Michigan’s courts have struggled to deliver justice with diminishing resources, and recent
court decisions further threaten to remove existing court funding streams. To better understand these
challenges, the TCFC also sought to determine the amount of resources currently spent within all trial
court systems. Michigan lacks a system to determine all local court revenues and expenses, as that
information must be gathered from each of the 165 separate court funding units. Exhibit 3 below provides
a graphic of the complexity of our current court funding system. The TCFC collaborated with the local
court funding units to collect accurate financial data as of 2017 to understand the resources used by the
courts and make policy recommendations based upon those findings.

Before reviewing local revenues and expenses, it is important to understand the financial resources that
state government contributes to Michigan’s court system. The state judiciary budget is comprised of 2
percent ($192.6 million) of the total state general fund budget. The state government funds both the
supreme court and court of appeals entirely in its budget. Of the $192.6 million of general fund
expenditures within the state judiciary budget, almost 50 percent ($93.5 million) supports justices’ and
judges’ compensation. The state reimburses local units for all trial court judge salaries and a minor
portion of the benefits. While these are sizeable resources to support local courts, it is important to
understand the level that other funding sources are contributing to Michigan’s court system.
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EXHIBIT 3. 2017 Court Equity Funding Sources (in millions)

Court Equity Fund

Received from:

Trial Court Funding Commission Interim Report

Justice System Fund $10.2
Civil Filing Fee Fund 2.7
State Court Fund P State Court Fund 2.4
Court Fee Fund 22 Court Fee Fund
Receivad from: State Restricted Revenues 37.5
N : State General Fund 10.4 .
Justice System Fund $5.3 $47.9 Received from:
Civil Filing Fee Fund 15.8 Balance carried forward from FY 2016 $0.1
Transmittals from trial courts (motion fees, probate) 3.9 i . Judges’ Retirement System 6.7
Service fee on FOC payments 4.0 Eésmiller{lﬁegrzoéounties $47.9 $6.8
Interest earned by fund 0.0 g ‘ Distributed to:
$29.0 Judiciary:
Court Equity Fund $2.2
Distributed to: F Y Judges’ Salaries 3.0
Judiciary: Judges’ Retirement System health reserve 0.1
Court Equity Fund (first $1.6 million + 76% of balance) $22.4 $5.3
Indigent Civil Legal Assistance (23% of balance) 6.3
State Court Administrative Office (1% of balance) 03 Balance carried forward to FY 2018 $1.5
$29.0
F 3
F %
Justice System Fund Civil Filing Fee Fund Judges’ Retirement System
Civil infractions, misdemeanors, and felonies Civil filings
Received from:
Received from: Received from: Civil Filing Fee Fund $7.8
Transmittals from trial courts $51.0 Transmittals from trial courts $32.6
Distributed to:
Distributed to: Distributed to: Judges’ Retirement System — amount
State Police: State General Fund (1.5%) $0.5 needed according to actuary $1.1
Secondary Road Patrol ($10/traffic civil infraction) $9.0 Judiciary: Judiciary:
Highway Safety Fund (23.66% of balance) 9.9 Community Dispute Resolution Program (5.2%) 1.7 Court Fee Fund 6.7
Michigan Justice Training Fund (11.84% of balance) 5.0 Judicial Technology Improvement Fund (11.1%) 3.6 $7.8
State Forensic Lab/DNA (5.35% of balance) 22 Court Equity Fund (8.2%) 27
Corrections: State Court Fund (48.5%) 15.8
Jail Relmbu_rsement Program (11.84% of balance) 5.0 Judges' Retirement System (24.0%) 7.8
Human Services: ! ) ) Legislative Retirement Fund (1.5%) 0.5
Sexual Assault Victims’ Medical Forensic Intervention $32.6
and Treatment Fund (2.65% of balance) 1.2
Children’s Advocacy Center Fund (1.85% of balance) 0.8
Legislative Retirement Fund (1.10% of balance) 0.5
Judiciary:
Drug Treatment Courts (2.73% of balance) 1.1
State Court Fund (12.69% of balance) 5.3
Court Equity Fund (24.33% of balance) 10.2
State Court Administrative Office (0.98% of balance) 0.4
Treasury (0.98% of balance) 04
$51.0
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Sources of Funding

The current system is dependent upon court assessments (fees, fines, and costs) to generate substantial
revenues to fund roughly one-third of court operations. The balance comes primarily from local general
operating funds with the remaining portions from state and federal payments and grants. Exhibit 4, below,
provides a summary of sources of funding of Michigan’s trial courts. This is a challenge of Michigan’s
current system—as local general funds are pressured, the temptation rises to increase court revenues
through court assessments.

While a significant portion of the court assessments are sent to state government, very little is ultimately
appropriated from the state’s general fund to actually fund the trial court system. Tens of millions of
dollars are transferred to other state functions that do not directly support courts. Exhibit 3 provides a
breakdown of where these court assessment funds are directed.

State support to the courts is 26.2 percent of all funding. Of this amount, a considerable portion is made
up of court assessments that are from local courts. Courts and local funding units remit back to the state
$127 million. When removing the $127 million that is sent back to the state from local court assessments,
the state share of funding is greatly reduced. Local government units are the largest source of funding for
trial courts. Exhibit 5 illustrates the amount of state resources that support local judicial systems.

While these percentages are in total across the state, it should be noted that the range of percentage
contributions varies greatly. Each local unit varies in its percentages based upon what courts the unit may
house. For example, most counties have circuit, district, and probate courts. In six Michigan counties
(Ingham, Kent, Macomb, Oakland, Wayne, and Washtenaw), local municipalities (cities, townships)
provide for a district court. Given that most user fee revenues are collected in district courts, those local
units only housing a district court will have a greater portion of their expenses covered by court
assessments instead of the local funding unit.

EXHIBIT 4. Source of Local Court Resources

23%

44%

State funding (includes both general fund and assessments returned to local units)
Federal funding
= Court-generated revenue (retained locally)

Local funding

Source: TCFC Financial Survey
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EXHIBIT 5. State Contributions to Local Trial Courts

State grants/payments sent to local funding units: $96,647,493
Court equity fund payments: $48,697,247
Total $145,344,740
Remittances from local units paid to the state: $127,754,717
Difference (amount of state general fund contribution to local units): $17,590,023
Percentage of local court operations expenses covered by state general fund: 2.24%

Source: SCAO Court Payments and Remittances FY 2018 and TCFC Financial Survey

EXHIBIT 6. Financial Data Survey Results

Court Function Projected Expense Range

Range Mean

Circuit court $284,167,824 to $301,456,974

$292,812,399

District court $208,139,180 to $328,251,257

$268,195,219

Probate court $46,617,237 to $64,261,713

$55,439,475

Other court functions $546,439,015 to $885,971,608

$716,205,312

Total $1,141,847,711 to $1,436,139,681

$1,288,993,696

Source: TCFC Financial Survey (see Appendix B for more information)

EXHIBIT 7. Court Expenditures, by Court Type

51%

= Circuit court = District court = Probate court Other court functions

Source: TCFC Financial Survey
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Expenditures

The TCFC gathered considerable data from each court and funding unit on its expenditures. A survey of
local funding units was conducted, and the data was compiled and confirmed for accuracy. Findings from
the survey of local funding units show that the total cost of Michigan’s court system (outside of the
supreme court and court of appeals) amounts to between $1.14 billion and $1.44 billion. For purposes of
this report, calculations use the average of that range (1.29 billion). See Appendix B for a further
explanation of court expenditures. In addition, Exhibit 6 and 7 provide a breakdown of local trial court
expenses.

Court Funding System Reform

There have been recent efforts in Michigan to address ongoing challenges to the court funding system.
These efforts have been led by the State Bar of Michigan (SBM), working with other key stakeholders to
improve the system. The TCFC is building upon these valuable efforts.

The SBM, court staff, and other key stakeholders have been working to address challenges in court
funding and improve court performance and the administration of justice. In 2011, the SBM Judicial
Crossroads Task Force published a report (Delivering Justice in the Face of Diminishing Resources) that
concluded, “urgent and purposeful action needed to be taken” because the state could no longer afford its
current court system. The report asserted that the tools exist to change the system and that spending of
tax dollars must occur more strategically, and that these recommended system changes could be
implemented without a substantial increase in funding.

More recently, in 2016, the SBM 215t Century Practice Task Force Report established a roadmap for
shedding antiquated court customs and applying technology and business process thinking to legal
practice and court operations. The task force concluded that adopting technology and new analytical tools
to deliver affordable, quality legal services could improve court efficiency and increase access to legal
services. The TCFC has incorporated the ideas and lessons learned from these previous efforts and
concurs with these prior recommendations.

There has been progress since the publication of these reports and the TCFC seeks to build upon that
momentum. Changes so far include, reform of indigency defense, creation of the business court,
expansion of concurrent jurisdiction and the reduction of 34 judge positions, and expansion of case and
document management and technology services for courts across the state.

National Landscape

In addition to engaging Michigan experts and stakeholders to better understand the Michigan system, the
TCFC also researched the national landscape. Over the past 14 months, the commission consulted with
a select group of experts from across the country to gather insight on how best to design a court funding
system that promotes efficiency, equitable outcomes, and the effective administration of justice.
Challenges other states encountered were also outlined.

The National Center for State Courts (NCSC) provided a national perspective on court funding and
assisted the TCFC in developing guiding principles. The NCSC discussed various funding and
expenditure sources for trial courts, the history of how courts were funded, budget principle management,
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adequate funding principles, and the effects of state financing. In addition to these broader principles of
court administration, principles surrounding fines, fees, and bail practices have become increasingly
important in guiding the effective administration of justice. A variety of studies and news stories have
highlighted examples of the harm that can result from unfair or unconstitutional practices as they relate to
pretrial detention and the imposition of costs, fines, and fees. In order to draw attention to these
challenges and promote improvements, in 2016, the Conference of Chief Justices and the Conference of
State Court Administrators established the National Task Force on Fines, Fees, and Bail Practices
(National Task Force). This group developed recommendations that promote the fair and efficient
enforcement of the law and created resources for courts to ensure that individuals have access to justice.

Also, representatives from a variety of states provided key information to the TCFC on best practices and
lessons learned. Minnesota was identified as a best practice based on its effective transition into a unified
court funding system. Minnesota’s judicial branch went through a decade-long transition process to a
unified state system and has been state funded for 13 years. Minnesota’s counties typically are
responsible for building and security costs. Other incurred expenses are negotiated with the state.

Arizona was also identified as a best practice even though their court system is not as centralized as
Minnesota’s. Arizona’s trial court system has a hybrid funding system, where its strengths are court order
enforcement and a centralized collections program. In addition, the roles and responsibilities of municipal
court governance are clearly communicated within that model.

Lessons Learned

Kansas, Ohio, and California were viewed as states where important cautionary lessons could be learned
regarding court system funding. Statewide funding appears to work well in Minnesota. However, Kansas
shows there may be a downside to centralized statewide funding. The centralized statewide funding
model may subject the courts to political conflict unrelated to court funding. For example, a series of court
decisions concerning school funding increased tensions between the judicial and legislative branches of
government with the legislature responding with several attempts to limit the funding of the judicial
branch.

Ohio is not a unified judiciary and the TCFC learned that within the judicial system, the various courts do
not effectively coordinate efforts. Ohio is working to better coordinate its judicial system and seeking
additional assistance from the state in promoting a more unified approach.

California experienced challenges to transitioning to a state funding system, and there have been ongoing
issues in funding court infrastructure and facilities. As a result of not defining roles and obligations related
to court facilities, those facilities are not being properly maintained.

Exhibit 8 below distinguishes between those states that are mostly state funded as opposed to those that
are mostly locally funded.
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EXHIBIT 8. Court Funding in the 50 States

KEY
Bl Mostly state funding
M Mostly local funding
Fee funding

»

In addition to learning about the strengths and weaknesses of state funding structures, the TCFC also
analyzed the impact court funding schemes can have on communities. The TCFC was provided a
background summary of the events that occurred in Ferguson Missouri on August 9, 2014. In the
Ferguson case, an unarmed teenager was shot and killed by the police, causing long-term unrest in the
community. In March 2015, after an investigation, the U.S. Department of Justice called on Ferguson to
overhaul its criminal justice system, as courts in the city were accused of using law enforcement and the
court system to generate revenue, specifically through the issuing of expensive citations. This approach
to generating revenue for noncourt purposes caused constitutionality issues and damaged the trust
between the community and the local government, courts, and police. To exacerbate the problem, courts
did not take into consideration the ability to pay. This practice violates principle 1.5 of the National Task
Force’s report on the Principles on Fines, Fees, and Bail Practices, and violates individual due process
rights.
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A New Court Funding System for Michigan

The TCFC'’s review of the current state of Michigan’s court funding system and comparison of it to
national best practices has found that the current system must be overhauled to produce the justice
outcomes the people of Michigan deserve.

The TCFC was charged with reviewing existing funding mechanisms and recommending changes that
would improve efficiency, the administration of justice, and justice outcomes. Commissioners
unanimously agreed that any and all changes must be based on established principles and tested best
practices. The TCFC reviewed and incorporated ideas from two sets of principles: the Principles for
Judicial Administration articulated by the NCSC and the National Task Force Principles on Fines, Fees,
and Bail Practices. The NCSC has compiled its principles to help guide state-level leaders as they
restructure court services and secure adequate funding. The National Task Force developed its principles
to be used as a basis for promoting more fair, transparent, and efficient judicial practices. Building from
these two sets of national principles, the TCFC adopted key principles to drive the establishment of a new
court funding system and guide policymakers and transition teams as they implement the TCFC'’s
recommendations. The TCFC guiding principles are prescribed below in Exhibit 9.

EXHIBIT 9. Guiding Principles

National Task Force on

TCFC Guiding Principles NCSC Principles Fines, Fees, and Bail
Reasonable, necessary, uniform, and sustainable 6, 11, 16, 19, 23, 1.5,1.6, 2.3, 3.3, 6.1,
funding: A standardized system of fees and costs that 20 6.2

generates a revenue stream resulting in stable and
consistent court funding

Streamlined operations: The use of centralization, 5,6, 11,23 1.3, 1.10, 2.1, 2.3, 3.2,
technology, and consolidation to improve efficiency 3.5,6.3,6.7,6.8

Rational court organization: A process driven by best 1,4,15,16,17,20 2.1,3.3,3.4,4.3
practices, data, outcomes, and accountability

Judicial independence: A separation of courtroom 10, 13,19, 25 1.5,1.6,1.8,6.1,6.2,

decisions from operating budgets 6.3,6.8

Equity and inclusion: Principles that ensure the courts 14, 25, 12 1.1,1.4,1.6, 3.3, 3.5,

are impartial and fair to all community members 41,4.3,51,5.2,5.3,
6.5, 6.6

Court professionalism: Education and training to 7 1.8,6.4,6.7, 7.1

continuously improve the performance of court staff and

judicial officers

Preservation of procedural due process: Importance of 8, 12, 13, 14, 22 3.3

promoting procedural fairness, access to justice, and
court safety

The TCFC envisions a court system focused on administering justice, ensuring public safety, and
upholding a high level of public confidence. Justice, not revenue, is the desired outcome.

Consistent predictable, and proportional resources across Michigan’s courts are essential in providing
due process and judicial independence, thereby ensuring the integrity of the court and just outcomes for
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the people of Michigan. This will also provide a platform for accelerating innovation to ensure that the
evolution of the justice system keeps pace with Michigan’s progress.

This vision can be achieved by clearly defining and streamlining a new financing model administered by
the state that includes new state investment into the trial court system. This new court funding system will
improve justice outcomes by creating opportunities for local governments to increase investment in
improved law enforcement, criminal justice deferral programs, assistance for mental health services, and
other innovative programs.

Recommendations

The TCFC arrived at five recommendations to implement its vision for a new funding system for
Michigan’s trial courts. These recommendations are based on sound principles of judicial administration,
best practices from other states, information about Michigan’s court system, as well as a practical
understanding of what can be realistically achieved. These recommendations resolve the issues raised by
Cunningham; meet Act 64 of 2017 obligations; and establish a new court funding system that is more
efficient, fair, and equitable.

Recommendation One: Establish a Stable Court Funding
System

Summary

The TCFC recommends establishing a stable court funding model to invest in improved justice and
performance outcomes, building on existing resources. Rebalancing funding between state and local
government is essential to ensure ongoing and sustainable funding. Establishing a funding model that is
consistent, and predictable, with proportional resources across courts is essential in providing due
process and judicial independence. This new funding model will ensure the integrity of the courts and just
outcomes for all the people of Michigan.

Description

The state must accept responsibility and act to ensure adequate funding for trial courts with local
government continuing to play a role in providing funding and support of the judiciary. A rebalanced
state/local partnership is necessary to meet the fundamental duty that everyone has equal access to
justice. To fulfill this responsibility, the state must create a Trial Court Fund for receipt of all trial court
collections and receipt of state general fund payments. The Trial Court Fund must distribute necessary
and appropriate monies to fund trial courts. All functions that support this principle should be state funded
and managed.

Court revenues must not be redirected to any noncourt expenses, either within state government or local
government, including fines which currently fund libraries. In addition, any and all trial court revenues
must be sent to the Trial Court Fund for distribution to cover court expenses. This requires the state to
recognize its responsibility to finally fund the trial courts, in partnership with the local funding units.

When state funding is established, decisions about local trial court operations must continue to be made
by chief judges. Discretion over the administration of the court will remain with the chief judge in
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conjunction with the normal budgetary appropriation process that occurs with the local funding unit. These
officials are best positioned to respond to their community’s needs.

The Trial Court Fund must distribute all funds according to a Court Operations Resources Report
(CORR). Similar to the current Judicial Resources Report (SCAQO’s report of judicial personnel needed),
the CORR will be based on a weighted caseload study. Case weights should be determined by a
thorough statewide study to determine how much staff time is needed to fulfill each core function of a
court’s work. Differential cost of living, and therefore employee compensation, must be done on a regional
basis (either by SCAO region or state government prosperity regions). The state must determine and
ensure that a minimum level of staffing, such as district court probation personnel, exists at every trial
court since the CORR could result in a smaller number of staff than is needed to efficiently operate an
office and serve the public. Nothing should prohibit a local community from increasing its contribution to
ensure a locally appropriate level of service. Such additional local funds must not reduce the payment
from the Trial Court Fund, as established by the CORR.

Local governments that fund trial courts must maintain their current level of general fund spending (based
on the average actual expenditures for the three years preceding legislative creation of the Trial Court
Fund). The state must fully fund the cost of technology, including but not limited to, Judicial Information
System case management, e-filing, and video conferencing. Additionally, the state must fully fund the
court collections function and total compensation expenses related to judges, one judicial assistant per
judge, magistrates, court administrators, and probate registrars, with no assessment or cost sharing with
the local funding unit for these costs. The sum of these expenses must be deducted from the required
local government’s current level of general fund spending.

Each court facility is the responsibility of the local government that funds the trial courts that use that
facility. If a local government has existing debt for a court facility, the CORR must incorporate that annual
cost into the formula to determine annual payments to local funding units. If no bonded indebtedness
exists at the time of legislative creation of the Trial Court Fund, the CORR must include a fixed
percentage of identified facility operating costs. Once a local unit ceases to have debt for a court facility,
the CORR must then include a fixed percentage of operating costs for facilities for that local funding unit.
“Existing debt” as used in this section means facilities constructed prior to legislative creation of the Trial
Court Fund for which debt remains outstanding. A local unit may use facility funds for facility operating
costs or capital replacement costs.

Clearly defined roles and obligations related to court facilities are essential to successful transition in
Michigan. Minimum standards for court facilities should be established in advance and reviewed every
five years.

Consistent, predictable, and proportional resources for all trial courts will improve justice outcomes, as
these courts and their local funding units will be able to focus on justice, not revenue. This change in
focus will motivate trial courts to meet quality and performance metrics that will improve outcomes. This
recommendation will establish a baseline for trial court functions, including probation interventions, that
will ensure equitable access to justice services. The TCFC supports the performance measures created
by the NCSC, many of which have already been adopted by the SCAO. The CORR must be administered
in such a way as to promote the highest achievement on these performance measures. The SCAO
should be provided additional flexibility through state general fund appropriations to promote innovation
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and continue the growth of problem-solving courts (e.g., veterans treatment, drug and sobriety, eviction
diversion, and mental health courts).

Expanded court innovations and efficiencies will help resolve some court funding challenges. The TCFC
further recommends expanding upon the innovation and success of problem-solving courts and other
promising innovations. These include: online dispute resolution, programs providing access to justice to
low-income and other vulnerable court users, community and peer dispute resolution, presumptive bonds,
and other emerging initiatives. Each of these has the promise of improving justice outcomes.

Each year the SCAO will be responsible for working with the governor to develop recommended Trial
Court Fund expenditures for inclusion in the executive budget recommendation. The SCAO will be
responsible for presentation and explanation of the Trial Court Fund expenditures to the Legislature. The
Legislature must appropriate the funds necessary to meet the requirements of the CORR as defined by
the SCAO. The SCAO will then administer Trial Court Fund distribution to each local government that
funds a trial court. It is understood that the SCAO operates under the supervision of the supreme court,
and it is anticipated that the supreme court will agree with these requirements.

The TCFC is aware that the redirection of court costs as a funding stream will have a negative impact on
the budgets of existing local funding units. Some courts currently have revenues in excess of their costs,
but most do not. As the recommendations set forth by the TCFC are implemented, the intent is to level
the playing field for all parties. As a result of this change, there may be up to a $27 million shortfall for
these communities’ general fund budgets. Exhibit 10 below provides a representation of this new funding
system.

EXHIBIT 10. New Court Funding Model

State General Fund

Judicial Branch
Trial Court Fund Services for Court
Functions

All court assessments

C.VR.

Local Trial Courts (restitution)
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Rationale/Findings

Separating courts from the revenue they create is imperative and fundamental concept in Michigan. The
first Michigan Constitution in 1835 provided that all penal fines shall be paid to support libraries. This
directive has remained consistent in each of the state’s constitutions. The current constitution from 1963
states, “All fines assessed and collected in the several counties, townships, and cities for any breach of
the penal laws shall be exclusively applied to the support of such public libraries, and county law libraries
as provided by law.” If the recommendations in this report are implemented, this diversion of court
revenue will no longer be needed to separate courts from the revenue they create.

The TCFC has determined that Michigan’s existing trial court funding system is a broken collection of
assessments and transfers that does not achieve sustainability or equity throughout the state. The new
trial court funding model will first seek to more equitably share the costs of funding the trial court system.
It is recognized that this can only be accomplished by the state increasing its investment in the trial court
system. It is recognized the importance of court costs to the current budget of local funding units.

It is important to develop a system where funding for the court is predictable, sustainable, sufficient,
uniform, and fair. Currently, over $30 million per year in local trial court revenues are diverted to other
non-court state functions, such as corrections, Michigan State Police, Secondary Road Patrol, and the
state forensic laboratory. Courts should not serve as tax assessors and collectors for the benefit of other
programs and organizations. Instead, court revenues should be committed to the operations of the courts.
Reinvesting diverted court revenues in Michigan courts will make up a significant percentage of any
funding deficit caused by removing pressure on judges to fund their court.

Implementation Plan

Short Term

Creation of the Trial Court Fund would require legislation. The legislation should establish a distribution
formula according to the Court Operations Resources Report based on workload (volume multiplied by
case weight). The fund will include local ordinance revenue as well. A careful transition plan must be
established in order to minimize disruption to local municipalities resulting from the change in funding.
Each and every statute that transfers money to or from a trial court must be amended. These
amendments shall implement the new funding model. Statutes needing amendment have been identified
by the Trial Court Funding Commission, see Appendix E (Dillon 2018; Haskamp 2018; Norton 2018; and
Oeffner 2018).

Long Term

Legislation requiring local governments to maintain their general fund spending will be needed once the
Trial Court Fund is providing local revenues. In addition, policies to define minimum court facility
standards will be needed. CORR will also need to establish any performance measures for local trial
courts. Ongoing legislative appropriations to maintain the Trial Court Fund will be needed.
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Recommendation Two: The State Shall Offer to Provide All
Court Technology Needs

Summary

To create a uniform system and alleviate burden on court funding units, the State of Michigan must fund,
through the SCAO, all court technology needs, including case and document management services, and
must also supply and manage technology products and services, including hardware, software,
infrastructure, training, and ongoing technology support.

Description

Michigan’s trial courts currently use 20 different case management systems and 150 different computer
systems. In order to aggregate data, each of the trial courts must gather data and transmit it to the SCAO.
A unified technology system would enable courts to discontinue the use of staff to prepare these reports.
More significantly, a unified system would enable broader use of online court services and resource
sharing, would eliminate the cost to provide those services, and would reduce demands on staff, resulting
in further savings. Technology can enable resource sharing as well, including aspects such as
interpreters, secure digital court recording, and transcription. The system must, however, continue to
protect certain confidential proceedings. All of this would result in reduced cost to local government while
improving service to the public.

The state already provides courtroom video conferencing, resulting in over $7.4 million in annual savings
for the Department of Corrections. Local law enforcement is also benefiting by conducting arraignments
and other proceedings from jail, which provides greater security and reduced transportation costs. The
SCAO is currently deploying e-filing in all of Michigan’s courts. Providing for all of the technology needs
for Michigan’s courts will bring greater efficiency and better service to the people of Michigan.

A unified system will support consistent case processing and record management statewide. The State
should complete and enhance the new electronic document management system because many courts
currently lack the resources to effectively and efficiently adapt to new digital systems. This initiative would
provide a unified platform for document management and eliminate duplicative efforts at the local level,
providing a tool for the SCAO to manage data in a single location, rather than collect it from individual
courts, thereby eliminating the necessity for multiple reports.

A common technology platform will also support the expansion of online dispute resolution. It will be less
expensive to taxpayers to support a single system than the myriad systems currently supported by local
funding units. Today, multiple systems create duplication of effort and systemic waste. The purchasing
power of the state, along with the expertise to assess the value and quality of technology systems, will
improve the overall quality of the experience of the courts and the users.

Rationale/Findings

In a data-driven world, a common data collection point is vital for service improvement. With a common
system, trial courts would no longer be required to prepare reports from different data management
systems that make report generation time consuming and difficult. Additionally, the likelihood of error
would be reduced if the SCAO could collect the data from the system directly. With a single system, the
likelihood of the data being accurate, reliable, and consistent is improved.
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Research shows that there was resistance to performance measures in Michigan when they were
originally proposed. Today, judges accept those measures and expect the data that supports those
measures to be used for improving court operations. Trial courts routinely provide these reports to local
media to demonstrate how well the court is performing.

Research also suggests that more state dollars to support in-service training, a statewide personnel
system, and a statewide information technology (IT) system are cost-saving measures of unification. This
unification will also improve access to services, improve the customer experience, and drive improvement
in system performance. For example, online dispute resolution supported by a statewide IT system
greatly increases access to court—over 50 percent of the public that uses online dispute resolution report
that they could not have participated in the proceedings at all without this service.

In relation to this accessibility improvement, TCFC research found dramatically unequal resource
allocation between courts and, therefore, vastly different court experiences for those using the system.
The State must act to provide a uniform experience for all court users and provide transparency in the
governance of the judicial branch. Uniformity in reporting and understanding of court performance across
all communities must be achieved. All courts should be able to opt in to a standard technology platform.
Currently, the various court systems provide inconsistent and inefficient reporting.

These challenges should be addressed by the SCAO providing technology to ensure equity in resources
for all courts while also improving court efficiency. This leadership role will allow the SCAO to partner
through agreements with their IT staffs of local funding units as well.

The SCAO must bear the cost of all technology enhancements. State general funds must be appropriated
to the Trial Court Fund to meet this need. This will create efficiencies and a better model to further
improve the court system.

Implementation Plan

Short Term

Statutory authority will be needed to designate court technology to be paid for from the Trial Court Fund.
Once statutory authority is established, a legislative appropriation for court technology will be needed.
The state must fund this service either through the state general fund or through civil filing fees or a
combination. Any filing fee must remain as low as practicable and funds received through this fee must be
transmitted to the Trial Court Fund like all other trial court revenue.

A comprehensive technology plan needs to be developed by the SCAO incorporating all the technology

elements contained within the recommendation. This plan will include a transition plan for all local courts
to use the state unified technology system. Through its technology plan for courts, the state will provide

case management services to all courts and continue its development of e-filing across the state.

Long Term

Based on the technology plan, the SCAO must supply and manage all technology products and services
for the courts. Ongoing legislative appropriations will be needed to support technology in trial courts.
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Recommendation Three: Establish Uniform Assessments
and Centralized Collections

Summary

The TCFC recommends that a system of uniform assessments and centralized collections be
implemented for all courts as a function of the SCAQ. This system will maintain judicial discretion for
ordering fines within the limits set by law and determining indigence (ability to pay). This new system will
help ensure that the administration of justice is separate from the business function of the court.

Description

A variety of court business functions can be performed centrally that will reduce cost overall, promote
efficiency, and eliminate the ethical dilemma of judges being incentivized to maximize revenue from
parties to support their budgets. This new uniform system, administered by the SCAO, would build public
confidence in the impartiality of the justice system and improve efficiency. Courts must no longer be used
to generate revenue.

Efficiency in overall court operations will be enhanced with centralized core court business functions.
Within each local court system an individual collection system exists. Centralizing court collections will
achieve greater efficiency and achieve a higher level of uniform customer service. It is essential that the
business function of court collections be removed from the trial courts and transferred to the state to
ensure that administration of justice is the courts’ sole function.

The best way to achieve this goal is through mandates from the supreme court and legislation that
requires this focused standardization of the business functions of the court. An element of the centralized
collection process is to eliminate all non-court-related assessments and create greater uniformity.

Standardizing fees and costs will prevent judicial and/or government abuse of the system by
disincentivizing the use of courts to generate revenue as opposed to administer justice. However, judicial
discretion should be available when assessing fines to allow a court to consider specific circumstances in
reference to the matter pending before the court.

Court fines must be assessed upon and subject to an individual's ability to pay. Important functions of a
logical court funding model are to streamline the courts and require them to follow the same guidelines
when determining fee amounts or an individual’s ability to pay. Thus, having uniformity and consistency
for revenue generation and distribution is critical to establishing a system that is perceived as fair for all
involved. In its collection practices, the state shall comply with appropriate state and federal law. By
centralizing collections, Michigan can reduce the cost to local units and increase the efficiency of
collections, eliminating incentives for generating revenue. All court revenues must be subject to this new
state collections program.

The SCAO must establish the appropriate actual cost for civil infraction and criminal cases. Costs
assessed to an individual defendant must be based on a sliding scale and ability to pay, as established by
the SCAO.
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Rationale/Findings

This new uniform assessment and centralized collections policy will eliminate the ethical dilemma judges
face as well as the public perception that judges fine individuals in order to fund their courts. Additionally,
this policy will separate judicial function from revenue collection, eliminating a conflict of interest.

A judge’s decision to impose a legal financial obligation should be entirely unrelated to the use of revenue
generated from the imposition of such obligations (Principle 1.5, Principles on Fines, Fees, and Bail
Practices, December 2017). Centralizing judicial collections will streamline judicial function, as collections
are a poor use of judicial time and court resources. Creating consistency of collections around the state
will also help ensure equal treatment of offenders.

For example, the collection of restitution for crime victims is a priority of trial court collections, and
transferring this responsibility to the state will allow greater collection opportunities by the department to
collect on behalf of the victims. Ensuring that victims receive funding and support must remain a priority.

Court assessments would be based on a cost allocation plan calculated using the standards in OMB
Circular A-87 and calculated by an independent party every five years. This circular provides principles
and standards for determining costs for grants, awards, and other agreements with state and local
governments.

Implementation Plan

Short Term

Legislation is needed to authorize SCAO to create standardized court assessments. This legislation will
provide judicial discretion to reduce court assessments based on ability to pay. Once legislation is
passed, rules will be needed authorizing the SCAO to establish a fixed schedule for court assessments
that are based on actual costs, which will be implemented across all courts in phases. The SCAO will also
need to develop the appropriate forms and the technology to deliver them.

Legislation is also needed authorizing the Michigan Department of Treasury (Treasury) to collect
assessments for each court. The Treasury will then need to implement rules and procedures on the
transmittal of assessments from local courts to the Treasury. The Treasury will also need to establish its
procedures for collecting assessments. It is important to require that the Treasury consider ability to pay
as a criteria for collection and include an opportunity for community service if a person does not have the
financial resources to pay for court assessments.

If still allowable after the Cameron decision, the legislature must remove the sunset from Act 64 of 2017,
which would allow fines and costs to continue. The Legislature should extend the statute allowing for fines
and costs to be imposed in criminal cases until the state acts to replace this court-generated revenue with
state general fund support.

Long Term

Once the system is in place for state collections through the Michigan Department of Treasury, local
courts will transfer outstanding collections to the state. Legislation will be needed to make this transfer.
Policies from Minnesota could be looked at as a best practice for centralizing court payment processing.
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Several pieces of legislation will be needed to move existing revenues directed to noncourt expenses to
the Trial Court Fund (see Exhibit 2 for a listing of existing revenues). Once the State decides on an
alternative funding stream for libraries, a constitutional amendment should be pursued to provide penal
fines to the Trial Court Fund.
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Recommendation Four: Move Toward a Uniform
Employment System

Summary

Michigan lacks a uniform system of justice due in large part to disparate and unequal local funding. All
court employees, beginning with trial court judges, court administrators, and probate registers, should be
transitioned to state employment, which would provide for uniform compensation, wages, and benefits as
well as standardized qualifications for nonjudicial personnel, training, and conduct requirements. This is a
long-term goal that should incrementally progress after other recommendations are enacted.

Description

The transition to state employment should begin with trial court judges, as they are currently both state
and local employees. Ultimately, this transition would make all trial court judges solely state employees
for all purposes, including salary, compensation, liability, healthcare, and retirement benefits. Additionally,
the change would result in equal compensation and benefits for trial court judges across the state.

The SCAO should be assigned the responsibility of developing a plan for phasing in all other court
employees. The TCFC recommends transitioning by categories of court employees, such as court
administrators, magistrates, probation officers, and clerks on a set schedule. This process will also
include establishing uniform standards for compensation, benefits, qualifications, training, and conduct,
with the intent of improving the performance of court employees.

It is important to focus on the uniform employment concept from both organizational and administrative
perspectives. All court employees should be under a single employer instead of the current decentralized
and inconsistent system. Employees are currently compensated and managed under a vast array of
standards based on the policies and resources of each local unit of government and court, which results
in @ myriad of challenges and essentially no uniformity of court employees across the state. Regional cost
of living issues should be considered, however, when transitioning to a uniform system.

Rationale/Findings

Currently, the State pays trial court judges’ salaries—part directly to the trial court judge and part as a
reimbursement to the funding unit. With the added processes of payment and reimbursement, as well as
dual employment, this method of salary payment is inefficient. Making trial court judges state employees
would:

e Standardize salaries, fringe benefits, and retirement benefits so that there is equal treatment of all
trial court judges

e Allow for more direct control over temporary assignments if help is needed in other courts

e Provide for easier and more uniform training and education

¢ Eliminate considerable costs for the local communities and funding agencies

o Eliminate dual employment concerns

e Help maintain the separation of the three branches of government as well as judicial independence

e Allow for consolidation or elimination of judgeships where demand for the service is less
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Court administrators and probate registers, as the key administrators for the trial courts, are important
assets in trial court operations. Similar to trial court judges, administrators and probate registers should
become state employees to increase efficiency and effectiveness. Including these individuals as state
employees would simplify reporting and supervision and virtually eliminate dual reporting. It would also
relieve additional financial burdens on the local government funding units.

Also, in assisting trial court judges, courtroom personnel (e.g., courtroom clerks, secretaries, research
assistants, and attorneys) should be directly supervised by the judge rather than others outside of the
judicial system. Beyond these individuals, non-courtroom personnel should be evaluated to decide
whether they should become state employees or remain part of local government.

Implementation Plan

Short Term

Legislation is needed to transition judges to direct employees of the State of Michigan, including moving
judges to state benefits. Current trial court judges and court employees must be given the option of
remaining local employees. The State should transition trial court judges to state employment to begin to
build a more streamlined and clearer organizational structure for the courts under the judicial branch.

After trial court judges become state employees, the SCAO will develop a transition plan for court
administrators and probate registers into state employment. This will occur once the Trial Court Fund is
providing adequate funding for trial courts. Legislation is needed to transition these employees.

Long Term

Eventually, all court personnel will become employees of the State of Michigan. The Michigan Supreme
Court will develop a plan to transition court employees into a single employer under the state, with the
goal of uniformity within local trial courts. A final step to implement this recommendation is to amend the
Michigan Constitution to provide that circuit court clerks are employed by the court (not by the county
under the county clerk’s office).
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Recommendation Five: Establish a Transition Plan for the
New Court Funding Model

Summary

In order to implement a new court funding model, there must be a plan for the systematic transition of
finances and the promotion of funding sustainability. Success will depend on thoughtful planning of a
phased implementation that recognizes it will take time to fully achieve the goals laid out in these
recommendations. The SCAO must lead the drafting of this transition plan, which must include technical
assistance and funding to local units of government to cover the residual burdens of local support for the
courts throughout the implementation.

Description

In order to implement a new court funding model, there must be a plan for systematic transition of
finances and funding sustainability that is thoughtful and deliberate in order to minimize disruption to local
courts and funding units. The plan must address how functional areas of operation in IT (including case
management), facilities, assessments, collections, uniform employment, and other court operations will be
transitioned under the recommendations from the TCFC. It is important that this transition plan hold local
governments harmless (i.e., no additional funding is required from local funding units to cover the costs of
a transition to a new funding model). The basis for this position is the current funding model and the
unequal funding obligation currently residing with local funding units supporting the state court system.
The state government should provide all funding and resources necessary to cover transition plan costs.
The SCAO must be provided with a funding appropriation to begin the implementation and operation
phase of the transition plan based upon their expertise in understanding what will be required for success.

The transition plan must lay out a timeline for short-term, intermediate, and long-term objectives to be
achieved. To assist and support the SCAO, a legislatively created task force must be established to
implement the recommendations and lead the transition. Membership of the task force must include key
stakeholders from the Michigan Department of Treasury; the Michigan Legislature; the Executive Office of
the Governor; Department of Technology, Management, and Budget; Michigan Association of Counties;
Michigan Municipal League; Michigan Townships Association; judicial associations; county clerk
associations; Prosecuting Attorneys Association of Michigan; State Bar of Michigan; practicing attorneys;
court administrators; and the general public. The primary purpose of the transition task force is to ensure
the TCFC’s vision is realized through the implementation of a new model to fund Michigan’s trial courts.

Once the new trial court funding model has been implemented, a Michigan Judicial Council shall be
created. The council will be made up of court system stakeholders and housed under the Michigan
Supreme Court. The council will explore and prioritize with the SCAO the additional actions that must be
taken to continue implementing TCFC recommendations. In collaboration with SCAO, the council must
include an evaluation component to measure the timely and effective implementation of each of the TCFC
recommendations to ensure they are achieving the intended outcomes.

As new technologies are introduced, the council must ensure that legislation, rules, and practices are
modified to take advantage of these new tools to support court services. Beyond applications that include
e-filing and benefits of unified case management, efforts should include strengthening the overall value of
technology to make better use of court resources and ensure success through rigorous pilot programs
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and testing ahead of statewide implementation. As the state continues providing services to Michigan
residents in the information age and beyond, it is essential that court services have a central focus in
leading technologies that may assist in providing additional avenues to promote timely access to the

justice system.

A system for funding trial courts that is simpler than the current model will save both overall costs and
enhance transparency in the allocation of resources and the sources of funding. The Michigan Judicial
Council must adopt a schedule of consistent and uniform assessment of costs and ensure there is an
equitable range of costs across all courts. Standardized fines, fees, and costs within a reasonable range
to assist in preventing judicial or government abuse of the system must be implemented. These fines,
fees, and costs should allow for trial court judges to have discretion when assessing fines so that a court
can consider the specific circumstances in reference to the matter pending before the court, including a
limit on costs and fines in relation to an individual’s ability to pay. An important element of a logical court
funding model is for all courts to follow the same rules and guidelines. Having uniformity and consistency
for court collections is critical to establishing a system that is perceived as fair for all involved.

Rationale/Findings

The TCFC recognizes that court operations must change to successfully realize these recommendations.
The changes will allow for an improved funding model and overall enhancements to the Michigan court
system so court services may be more equitably delivered to Michigan’s residents.

The legislatively created task force would drive the full transition plan, understanding the time required to
successfully implement TCFC recommendations. The task force will develop a realistic structure and
schedule for transition implementation and oversight, initially focusing on achieving the goals of the new
court funding model. The task force will then create the Michigan Judicial Council to facilitate the long-
term implementation effort. This task force will report annually to the legislature on progress in
conjunction with making requests for adequate appropriations for sustainable funding.

Implementation Plan

Short Term

Legislation must be enacted to establish an implementation task force of key stakeholders authorized to
create a transition action plan, in conjunction with the SCAO, and oversee implementation of the new
court funding model transition. This task force will report annually to the legislature on its progress. The
task force will establish a formula based on case weights to be used to distribute and fund the trial courts.
Variances must be made to ensure staff is funded appropriately in order to meet basic operational needs
of each court. It will be essential to appropriate funding for the SCAO to administer the implementation
plan and provide for its success.

If court costs are eliminated as a source of trial court funding prior to the case weight formula being
developed and implemented, the SCAO must be authorized to devise an allocation formula based on
existing data. Funds necessary to meet this shortfall must be appropriated by the legislature.

Long Term

After the task force has completed its planning and a new funding model is in place, rules are needed to
create the Michigan Judicial Council under the judicial branch. The council will address ongoing and
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longer-term implementation and action efforts, and will also monitor outcomes and make suggestions or
take appropriate action to modify the TCFC’s core recommendations if unintended outcomes occur.

In conjunction with the supreme court, the Michigan Judicial Council will develop a plan to align all court
employees under a single state employer following the transition of trial court judges and court
administrators. Alignment of the employment structure should occur through a long-term approach and be
completed in phases, with careful consideration for uniformity of organizational structures, workload and
staffing match, and local adjustment for equitable compensation.
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Appendix A: Definitions/Terms

State court system: The state court system is divided into the constitutionally created supreme
court, court of appeals, a trial court of general jurisdiction known as the circuit court, a probate court,
and the legislatively created district court (Const 1963, art 6, §1 and the Revised Judicature Act of
1961, MCL 600.101 et seq).

Court administrator: Includes the highest-level administrator, or director of the court, who functions
under the general direction of the chief justice or chief judge

Court assessments: All monies authorized by statute to be paid to the court. These assessments
are defined as follows:

¢ Restitution: Money collected by the court to be paid directly to a victim of a crime

e Fees: Imposed on an individual for a service provided directly to that individual (e.g., court-
appointed attorney fees)

e Fines: Imposed on an individual for a violation of statute or ordinance

e Statutory fines: Imposed for a state penal law violation or civil infraction
* Ordinance fines: Imposed for a violation of a municipality’s ordinance

e Court costs: Any cost reasonably related to the actual costs incurred by the trial court without
separately calculating those costs involved in the particular case, including, but not limited to:

*  Salaries and benefits for relevant court personnel
* Goods and services necessary for the operation of the court
* Necessary expenses for the operation and maintenance of court buildings and facilities

Court expenses: Costs of operating a trial court (including compensation for all judicial employees
and court facilities), restitution paid directly to a victim, funds paid directly to crime victims pursuant to
the William Van Regenmorter Crime Victim Rights Act, supportive programs within the judicial branch
(e.g., Michigan Judicial Institute), access to justice programs and civil legal assistance to low-income
individuals, and community dispute resolution centers

Court technology: Capital equipment used to operate the court, including computer hardware and
software, training, court video systems to record proceedings and to allow remote access
communication/participation, audio recording and amplification equipment

Case weight: The average number of minutes needed to perform the judicial work associated with a
case

Case load: The number of cases handled by a judge or court over a particular period of time
Justice outcomes: The sum of the experience an individual has with the court system that, taken
together with all cases before the court, creates community safety and well-being and reduces
reoffence (includes access to the court, representation, trial process, diversion opportunities,
sentencing, supervision, probation, and the performance of the courts across the state according to
SCAO standards)

Problem solving courts: Evidence-based probationary programs to address specific needs for
enhanced supervision and treatment designed to reduce recidivism (e.g., drug court, sobriety court,
mental health court, and veterans treatment court)
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Appendix B: Financial Information Summary

Local trial court financial information is not collected by the State of Michigan. Some past studies have
attempted to project local court expenses, but the data is outdated. To determine local finances, the
TCFC surveyed all local funding units and courts requesting all revenue and expenditure information from
their last audited fiscal year. The data collected for court revenue and expenses includes all local unit
court types (circuit, probate, and district) as well as data for other court functions including friend of the
court, child care fund, security services, clerk costs covered by the county clerk, and all specialty courts
(see Exhibit 12 for a breakdown of these expenses). The 83 counties and 47 municipalities with local
courts were surveyed with a total maximum response number of 130. A total of 109 local funding units
provided responses to the survey, which represents responses from 95.8 percent of Michigan’s
population covered by those courts.

The survey response data was compiled by Public Sector Consultants (PSC) and confirmed against
known totals including Court Equity Fund payments and state remittances as provided by the SCAQO for
accuracy. Using the data set, several models were constructed to estimate total court funding by
projecting those data elements to the state as a whole. The model took into consideration both court size
(based upon the number of judges and population served) as well as court type (circuit, district, and
probate court) to project a single statewide total. Finally, the model data and the survey results were used
to calculate 95 percent confidence intervals around the statewide total. This is the data used for any
calculations in this study:

EXHIBIT 11. Projected Local Trial Court Expenses, Assessments, and State Remittances

Projection (Range Range with

Line Item Mean) 95 Percent Confidence
Total court expenditures $1,288,993,696 $1,141,847,711 to
$1,436,139,681

Total court assessments (retained by the local unit) $255,121,674 $218,814,209 to
$291,429,139

Total state remittances $134,549,943 $132,662,336 to
$136,437,549

Findings from the survey of local funding units using the projection model show that the total expenses of
Michigan’s local trial court system is between $1.14 billion and $1.44 billion. For purposes of this report,
calculations use the average of that range ($1.29 billion).

The same model was used to produce expense ranges for each of the court types (circuit, district,
probate, and other court functions). The mean for each of these ranges is used for any calculations in this
report. Included in this table is the proportion of expenses based on both the range and the proportions
from the actual data collected from the local courts. Given the high level of responses to the survey, this
comparison assisted in demonstrating the accuracy of the model calculations. For purposes of this report,
the actual expense proportions are used.

Trial Court Funding Commission Interim Report 35



EXHIBIT 12. Projected Local Trial Court Expenses by Court Type

Projection (Range

Range with 95

Proportion of Actual Proportion

Court Type Mean) Percent Confidence Projected Range of Expenses

Circuit court $292,812,399 $284,167,824 to 18% to 23% 21%
$301,456,974

District court $268,195,219 $208,139,180 to 20% to 26% 23%
$328,251,257

Probate court $55,439,475 $46,617,237 to 4.1% to 4.5% 4.8%
$64,261,713

Other court $716,205,312 $546,439,015 to 48% to 62% 51%

functions*

$885,971,608

*Other court functions include friend of the court, child care fund, security services, clerk costs covered by the county

clerk, and all specialty courts.

The data from the survey responses also provided calculations of the sources of funding based on the
total expenses. The TCFC survey collected data for all court functions, including the county child care
fund, which falls outside of the operations of the court (a small amount of the county child care fund does
fund operations in the juvenile division). To better assess the funding streams for court operations, the
TCFC also compared the funding sources for court operations only (i.e., total court expenses minus
county child care fund). The following table provides the funding source percentages based on total

expenditures as provided by the actual data:

EXHIBIT 13. Sources of Local Trial Court Funding

Funding Source

Source as a Percentage
of Court Operations

Source as a Percentage of
Total Court Expenditures

State funding (includes both state general fund 22.7% 14.4%

and assessments returned to local units)

Federal funding 7.2% 10.1%

Court-generated revenue (retained locally) 26.2% 32.4%

Local funding 43.9% 43.1%

Total 100% 100%
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Appendix C: Stakeholder Engagement

To inform their mission and recommendations, the TCFC conducted a survey to solicit feedback from key
stakeholders across the state. This survey helped TCFC members understand the current system and
helped them design realistic, actionable recommendations. The TCFC received over a thousand
responses from a diverse group of stakeholders, including attorneys, judges, organized labor, local
government leadership and others. The stakeholders identified key problems and solutions that the TCFC
should address. The exhibit below summarizes the key issues survey respondents said should be
addressed by the TCFC.

EXHIBIT 14. Issues TCFC Should Address, All Survey Respondents

Court-imposed fines and costs should only fund court 62%
operations and not be used to fund noncourt

0,
functions, such as libraries and non-court training 16%
programs (n= 1,053) 22%
Promote judicial independence; courts should make 92%

independent decisions that are not influenced by the 49
need to generate revenue to support their budgets (n °
=1,057) 4%

0,
Streamline and consolidate court services, courts _ 77%

should improve efficiency, reduce costs, and create a 8%
more efficient statewide system (n = 1,054) 149
0

0% 20% 40% 60% 80% 100%

mYes mNo mNot sure
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Appendix D: Michigan Trial Courts Maps
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Trial Court Funding Commission (TCFC)
Creation

TCFC created under Act 65 of 2017:

* Cunningham case ruling: Courts can impose costs in criminal cases only if
authorized by statute

» Legislative response: Authorized trial courts to levy costs, but this statute
includes a sunset provision that ends this authority on October 17, 2020 (Act
64 of 2017).

» TCFC created: Under Act 65 of 2017, the TCFC is created to review and
make recommendations to resolve issues regarding funding for Michigan’s
trial courts.

« Cameron case: Currently pending with the Michigan Supreme Court to
determine the constitutionality of the legislative response to Cunningham;
court imposition of costs on criminally convicted
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TCFC Creation

TCFC charged with the following objectives:
* Review and recommend changes to the trial court funding system

* Review and recommend changes to the methods by which the
courts impose and allocate fees and costs

» Suggest statutory changes necessary to achieve recommended
changes

« Complete a final report that includes lesson learned and
recommendations by September 28, 2019

* Interim Report Issued March 28, 2019

TCFC Actions

Timeline
» Established in December 2017
» Set to end in September 2019

Completed Activities

» Analysis of problem

» Research of state models

« Stakeholder information and financial data gathering
* Principles and values

* Report with recommendations
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TCFC Stakeholder Input

0,
Court-imposed fines and costs should only fund court operations _ 62%

and not be used to fund noncourt functions, such as libraries and 16%

non-court training programs (n= 1,053) _ 209,
Promote judicial independence; courts should make independent _ 92%

decisions that are not influenced by the need to generate 4%
revenue to support their budgets (n = 1,057) . 4%
(]
Streamline and consolidate court services, courts should improve _ 7%
efficiency, reduce costs, and create a more efficient statewide 8%
system (n = 1,054) -
14%
0% 20% 40% 60% 80% 100%

mYes =No mNotsure

TCFC Guiding Principles

TCFC Guiding Principles NCSC Principles ational Task Force on Fines,

Fees, and Bail

Reasonable, necessary, uniform, and sustainable funding: A standardized
system of fees and costs that generates a revenue stream resulting in 6, 11, 16, 19, 23, 20 1.5,1.6,2.3,3.3,6.1,6.2
stable and consistent court funding

Streamlined operations: The use of centralization, technology, and
consolidation to improve efficiency

1.3,1.10,2.1,2.3,3.2,3.5,6.3,

5,6, 11,23 6.7,6.8

Rational court organization: A process driven by best practices, data,

o 1,4, 15, 16, 17, 20 2.1,3.3,34,43
outcomes, and accountability

Judicial independence: A separation of courtroom decisions from

. 10, 13,19, 25 15,1.6,1.8,6.1,6.2,6.3,6.8
operating budgets

Equity and inclusion: Principles that ensure the courts are impartial and 1.1,1.4,1.6,3.3,35,4.1,4.3,

fair to all community members Vin 23 1 5.1,5.2,5.3,6.5,6.6
Court professionalism: Education and training to continuously improve the 7 18.6.4.6.7 7.1
performance of court staff and judicial officers DA

Preservation of procedural due process: Importance of promoting 8.12 13 14,22 33

procedural fairness, access to justice, and court safety
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Defining the Problem

The commission identified the following key barriers to an effective
trial court funding system:

» Areal or perceived conflict of interest between a judge’s
impartiality and the obligation to use the courts to generate
operating revenue;

» Inadequate funding from all sources due to excessive
dependence on local government funding; and

* Unequal access to justice, harming those who are most
vulnerable and have the least access to financial resources.

Michigan’s Current Funding Structure

Court Equity Fund

State Court Fund

é.é Court Fee Fund

Justice System Fund
il i i meanors, and felonies

~opes 8
@a~NoN O o
@
4
B

I
o

@
8
8
o
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Financial Information—Michigan Courts

Range with

Line Item Projection (Range Mean) 95 Percent Confidence

Total court expenditures $1,288,993,696  $1,141,847,711 to $1,436,139,681

Total court assessments (retained by the local unit) $255,121,674 $218,814,209 to $291,429,139

Total state remittances $134,549,943 $132,662,336 to $136,437,549

Financial Information—Michigan Courts

44%

—

= State funding (includes both general fund and assessments returned to local units)

= Federal funding
= Court-generated revenue (retained locally)

Local funding

10
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Financial Information—Michigan Courts

general fund:

State grants/payments sent to local funding units: $96,647,493
Court equity fund payments: $48,697,247
Total $145,344,740
Remittances from local units paid to the state: $127,754,717
Difference (amount of state general fund contribution to local units): $17,590,023
Percentage of local court operations expenses covered by state 2.24%

11

Court Funding By State

KEY
B Mostly state funding
M Mostly local funding
Fee funding

12
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State General Fund

Trial Court Fund

All court assessments

Local Trial Courts

Judicial Branch
Services for Court
Functions

C.V.R.
(restitution)

A New Funding Model for Michigan Courts

13

Recommendation One

of Michigan.

Establish a Stable Court Funding System

The TCFC recommends establishing a stable court funding model to invest in
improved justice and performance outcomes, building on existing resources.
Rebalancing funding between state and local government is essential to ensure
ongoing and sustainable funding. Establishing a funding model that is
consistent, and predictable, with proportional resources across courts is
essential in providing due process and judicial independence. This new funding
model will ensure the integrity of the courts and just outcomes for all the people

14
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Recommendation Two

The State Shall Offer to Provide All Court Technology Needs

To create a uniform system and alleviate burden on court funding units, the
State of Michigan must fund, through the SCAO, all court technology needs,
including case and document management services, and must also supply and
manage technology products and services, including hardware, software,
infrastructure, training, and ongoing technology support.

15

Recommendation Three

Establish Uniform Assessments and Centralized Collections

The TCFC recommends that a system of uniform assessments and centralized
collections be implemented for all courts as a function of the SCAO. This
system will maintain judicial discretion for ordering fines within the limits set by
law and determining indigence (ability to pay). This new system will help ensure
that the administration of justice is separate from the business function of the

court.

16
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Recommendation Four

Move Toward a Uniform Employment System

Michigan lacks a uniform system of justice due in large part to
disparate and unequal local funding. All court employees, beginning
with trial court judges, court administrators, and probate registers,
should be transitioned to state employment, which would provide for
uniform compensation, wages, and benefits as well as standardized
qualifications for nonjudicial personnel, training, and conduct
requirements. This is a long-term goal that should incrementally
progress after other recommendations are enacted.

17

Recommendation Five

Establish a Transition Plan for the New Court Funding Model

In order to implement a new court funding model, there must be a plan for the
systematic transition of finances and the promotion of funding sustainability.
Success will depend on thoughtful planning of a phased implementation that
recognizes it will take time to fully achieve the goals laid out in these
recommendations. The SCAO must lead the drafting of this transition plan,
which must include technical assistance and funding to local units of
government to cover the residual burdens of local support for the courts
throughout the implementation.

18
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TCFC Report

The full report can be found at:
https://t.e2ma.net/click/qvbgeb/84xd8ib/cor4dkh

19

Resources

» Bains, Chiraag. April 26, 2018. “Ferguson Report Summary.” Presentation. Lansing, MI.
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Public Policy Position
Trial Court Funding Commission Interim Report

Support the Report’s Five Recommendations

Explanation

The current trial court funding system is dependent upon court assessments to generate substantial
revenues to fund roughly one-third of court operations. State support to the courts is 26.2% of all
funding. Of this amount, a considerable portion is made up of court assessments that are from local
courts. Thus, as local funds are pressured, the desire to increase court revenues through court
assessments increases.

To address the problems facing Michigan’s trial court funding system and in response to multiple
lawsuits, the Michigan legislature created the Trial Court Funding Commission (TCFC).

TCFC concluded that it is imperative to create a stable and consistent funding source for Michigan
trial courts that removes trial judges from the role of raising money for court operation.

TCFC makes 5 recommendations:

1. Establish a stable court funding system

Create a Trial Court Fund (Fund) to receive all trial court assessments and state general fund
payments.

The Fund will distribute funds to trial courts based on a Court Operations Resources Report
(CORR) and a weighted caseload study.

End the practice of court revenues from being redirected to non-court expenses.

Implement performance measures by the National Center for State Courts (NCSC), many of
which have already been adopted by the State Court Administrative Office (SCAO).

Expand the innovation and success of problem-solving courts.

Short term implementation:

e The Fund would require legislation to establish a distribution formula according to the
CORR based on workload (volume multiplied by case weight) and will include local
ordinance revenue as well.

e Every statute that transfers money to or from a trial court must be amended.

Long term implementation:

e Legislation requiring local governments to maintain general fund spending will be
needed, as will policies to define minimum court facility standards.

e CORR will establish performance measures for local trial courts.
e Ongoing legislative maintenance appropriations will be needed.

Position Adopted: May 28, 2019 1
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2. Provide all court technology needs
e The state will fund, supply, and manage the technology needs and products for court services.
e The state will bear the costs of technology to create a uniform system.

Short term implementation:

e Statutory authority will be needed to designate court technology to be paid for from
the Fund, as well as ongoing legislative appropriation for court technology.

e A comprehensive technology plan needs to be developed by SCAO through which the
state will provide case management services to all courts and continue its development
of e-filing across the state.

Long term implementation:

e Ongoing legislative appropriations will be needed to support technology in trial courts.

3. Establish uniform assessments and centralized collections
e SCAO establishes a uniform assessment.

e Maintain judicial discretion for ordering fines within the limits set by law and determination
of ability to pay.

Short term implementation:

e Legislation is needed to authorize SCAO to create standardized court assessments
which will provide judicial discretion to reduce court assessments based on ability to
pay.

e Subsequently, rules will be needed authorizing SCAO to establish a fixed schedule for
court assessments that are based on actual costs, and to develop the appropriate forms
and technology to deliver them.

e Legislation authorizing the Michigan Department of Treasury (Treasury) to collect
assessments for each court will need to be passed.

e Treasury rules and procedures on the transmittal and collection of assessments from
local courts will need to be developed. Treasury must consider ability to pay as a
criterion for collection and include an opportunity for community service.

Long term implementation:

e Once a system for Treasury collections is in place, local courts will transfer outstanding
collections to the state.

4. Move toward a uniform employment system
e Make the trial judges full state employees.

Short term implementation:

e Legislation is needed to transition trial court judges to state employment to begin to
build a more streamlined and clearer organizational structure for the courts under the
judicial branch.
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e After trial court judges become state employees, legislation will be needed for SCAO
to develop a transition plan for court administrators and probate registers to transfer
to state employment.

Long term implementation:

e The Michigan Supreme Court will need to develop a plan to transition all court
employees into a single employer under the state, with the goal of uniformity within
local trial courts.

e The Michigan Constitution will need to be amended to provide that circuit court clerks
are employed by the court (not by the county under the county clerk’s office).

5. Establish a transition plan for the new court funding model

e Systemic transition of finances and promotion of funding sustainability implemented in
phases over a period of years.

e Create a task force, led by SCAO to develop transition plan.
e Provide technical assistance and funding for local government.

e Establish a Michigan Judicial Council (Council) to be the administrative policymaking
authority.

Short term implementation:

e Jegislation must be enacted to establish an implementation task force of key
stakeholders authorized to create and implement a transition action plan in
conjunction with SCAO.

e The task force will establish a formula based on case weights to be used to distribute
and fund the trial courts.

e Appropriations will be necessary for SCAO to administer the implementation plan and
provide for its success.

Long term implementation:

e After the task force has completed its planning, rules are needed to create a Michigan
Judicial Council under the judicial branch.

e The Council will address ongoing and longer-term TCFC recommendation.
e Implementation and action efforts and will also monitor outcomes.

The TCFC recommendations align with 2011 and 2016 State Bar Task Force directives. The
recommendations are based upon evaluation of best practice models across the country and extensive
state stakeholder input. As such, they will increase court efficiency, uniformity, and centralization while
maintaining justice, rather than revenue, as the primary focus of court operations. FEach
recommendation, as detailed above, will necessitate both short- and long-term legislative/policy
changes or creation. Those interim implementation steps will afford the State Bar the opportunity to
weigh in more decisively when the specific language is proposed, while still currently supporting the
TCFC recommendations generally.
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STATE Bar oF MicHigan

Position Vote:

Voted for position: 13
Voted against position: 0
Abstained from vote: 1
Did not vote (absent): 9

Keller Permissibility:
The proposal regulates the integrity and ethics of the legal system as the funding system seeks to

address a potential conflict of interest in a judge’s impartiality and the obligation to use the courts to
generate revenue. Additionally, the proposal will improve the functioning of the courts by providing
a consistent and adequate funding mechanism.

Contact Petsons:
Lorray S.C. Brown lorrayb@mplp.org

Valerie R. Newman vhewman(@waynecounty.com
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