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The Moral Fitness of the Parties Involved

Fast Facts
The conduct in question must have signifi cant probative value to 
how one would function as a parent.

Infi delity, cohabitation, and even criminal acts may not be relevant 
to the moral fi tness of a party.

41

Michigan’s Child Custody Act of 1970 (the Act)1 was enacted 
in part to declare the inherent rights of minor children and 

establish rights and duties in connection with custody, support, 
and parenting time. The Act enumerates 12 factors related to the 
best interests of the child that a court must consider, evaluate, 
and determine when custody and parenting time are at issue.2 In 
custody and parenting-time proceedings, the trial court must ex-
plicitly state its fi ndings and conclusions regarding each of the 
best-interest factors.3 It has discretion to give each factor different 
weight.4 The best interests of the child “means the sum total” of 
these factors.5

Factor (f) is “the moral fi tness of the parties involved.”6 The 
Act does not defi ne “moral fi tness.” The “parties involved” may be 
parents, guardians, grandparents, or any other person with stand-
ing in a custody or parenting-time proceeding. The trial court’s 
focus in factor (f) is whether the conduct in question will affect 
the well-being of the child, enhance the child’s well-being, result 
in the neglect of the child’s basic needs, damage the child emo-
tionally or physically, or serve as an example to the child and 
encourage such behavior on the child’s part.7

Evidence of the moral fi tness of the parties involved and the 
proper weight to be given that evidence is case specifi c. Although 
the wording of factor (f) is neutral on its face, factor (f) often elic-
its examples of misconduct. Thus, evidence of substance abuse, 
infi delity, cohabitation, gambling, criminal behavior, and child 
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might not be relevant to a parent’s moral fi tness in custody dis-
putes. In that case, the mother had engaged in adulterous affairs 
with two men, made a regular practice of “deceiving and lying” 
to her husband, was found to be lacking in credibility and judg-
ment, appeared to be an “immature, selfi sh young lady,” and “fre-
quently walked around the house in front of the children par-
tially or totally undressed.”11 Despite the foregoing, the trial court 
concluded when it addressed the mother’s moral fi tness under 
factor (f) that she had been a good mother to her two sons; that 
the children appeared to be normal and well adjusted; that she 
carried the bulk of the day-to-day responsibilities for the children’s 
education, medical care, and maintenance; that she had a closer, 
more intimate relationship with the children than her husband; 
and that she was solely responsible for the children’s religious 
education.12 While these individual fi ndings of fact were perhaps 
more appropriate to factors (a), (b), (c), and (h)13 than to factor (f), 
the cumulative effect of this conduct demonstrated the mother’s 
ability and willingness to parent, and the Court of Appeals af-
fi rmed the award of custody to her.14

Twenty-four years after the adoption of the Act, the Michigan 
Supreme Court sharpened the focus of factor (f) for trial courts 
and counsel. In Fletcher v Fletcher, the Court distinguished spousal 
misconduct from moral fi tness.15 At issue in Fletcher was the 
mother’s extramarital affairs. The Court held that extramarital con-
duct of a parent that was unknown to the children did not, as a 
matter of law, bear on that party’s moral fi tness.16 Because there 
was no evidence that the children knew of the mother’s extra-
marital affairs, there was no basis for the trial court’s fi nding that 
her conduct established “a poor moral example” for the children 
and that the trial court had committed legal error when it con-
sidered this conduct under factor (f).17 Extramarital relationships 
are not necessarily a reliable indicator of how one will function 

alienation have all been considered by trial courts in connection 
with factor (f).

In early cases, moral indignation aroused by certain behavior 
resulted in some trial courts giving undue weight to such evidence 
or otherwise neglecting their duties under the Act. When a wife’s 
marital infi delity prompted a trial court to refuse to make the re-
quired fi ndings of fact with regard to each of the best-interest 
factors, the Court of Appeals reversed, expressed its concern that 
the custody decision might have been based on the trial court’s 
feeling that denying the mother’s petition for custody was “just 
punishment for her faithlessness,” and found that the trial court 
had failed to focus on the best interests of the children as there 
was substantial support in the record for her custody request.8

A trial court’s moral indignation over parental behavior and the 
overemphasis it placed on the father’s remarks that he had en-
gaged in sexual relations with his girlfriend while the minor chil-
dren were at his home, that his girlfriend (as well as other un-
related females) frequently slept over on weekends, and that he 
thought there was nothing wrong with “having lady friends spend 
the night or weekend” even though the minor children were of 
a young and impressionable age also resulted in reversal by the 
Court of Appeals.9 When a trial court terminated a father’s par-
enting time because it disapproved of his lifestyle (his relation-
ships outside of marriage) and there was nothing in the record to 
suggest harm to the children if the father exercised his parenting 
time in the presence of his female companion under circum-
stances other than overnight visits, the Court of Appeals reversed 
the trial court’s decision, concluding that the trial court had abused 
its discretion by basing its decision solely on its disapproval of 
the father’s lifestyle.10

One case decided soon after enactment of the Child Custody 
Act illustrated the proposition that egregious spousal misconduct 
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the trial court’s decision to award custody of the child to the father, 
that decision was not treated as an abuse of discretion.25

In another case, a trial court’s consideration of a party’s “liv-
ing situation” (i.e., unmarried cohabitation) was treated as “harm-
less error” given there was also evidence of that party’s verbal 
and physical abuse of the other parent while in the presence of 
the children.26 Although unmarried cohabitation standing alone 
might not be relevant to moral fi tness, evidence of a mother’s hav-
ing lived with “several men both with and without the sanction 
of matrimony” might be relevant to factor (e) (the “permanence, 
as a family unit, of the existing or proposed custodial home or 
homes”)27 when the stability of the proposed home for the child 
is at issue.28

While an extramarital affair may not be a reliable indicator of 
a party’s parenting ability, the trial court’s use in Berger v Berger 
of a party’s extramarital affair as evidence of “character fl aws” 
refl ecting on that party’s parenting ability and its fi nding that fac-
tor (f) strongly favored the other party was not against the great 
weight of evidence.29 In Berger, the father chose “self-gratifi cation” 
(having seduced the mother’s cousin who was the children’s 
nanny) over the children’s interest. His conduct demonstrated 
that he lacked insight and exercised extraordinarily poor judg-
ment regarding the potential effects of his conduct on everyone 
in the household, including the children.30 The father’s argument 
that the trial court failed to adequately consider evidence that 
the mother had engaged in extramarital relations was dismissed 
because the “logical link” (required by Fletcher) did not exist be-
tween the mother’s extramarital relations and her fi tness to par-
ent the children.31

Evidence relevant to other best-interest factors may also be rele-
vant to moral fi tness and vice versa. Evidence of misconduct col-
lected under factor (g) (the “mental and physical health of the par-
ties”)32 has been held to be relevant to factor (f) despite the fact 
that moral fi tness implies a conscious choice of behavior whereas 
mental or physical health does not. The blurring of the lines be-
tween factor (f) and factor (g) was illustrated in Barringer v Bar-
ringer, where the unsupported allegations by the mother that the 
father had sexually abused their son and her coaching the child 
to falsely accuse his father refl ected on both her moral fi tness and 
her mental health.33 In another case, the trial court found the par-
ties “equal” on factor (f) and treated a mother’s egregious paren-
tal misconduct as evidence of her mental health, ultimately fi nd-
ing that factor (g) favored the father because the record was replete 
with evidence of the mother’s uncontrollable and inappropriate 
displays of anger in the child’s presence.34

Some criminal behavior may be relevant to factor (f) consid-
erations. As with other evidence of conduct, criminal behavior is 
relevant when it meets the Fletcher test: the conduct must have 
some probative value on how one will function as a parent. Iso-
lated criminal acts or criminal behavior remote in time that do 
not refl ect a party’s present or future ability to parent are irrele-
vant. A continuing pattern or recent instances of unlawful behav-
ior, however, may be probative of that party’s ability to parent and 
the risk to the child’s well-being associated with that parenting. A 

within a parent-child relationship and may not be probative of 
how one will interact with or raise a child. If evidence of mis-
conduct is of limited probative value and has a signifi cant poten-
tial for prejudicially ascribing disproportionate weight to that 
fact, extramarital misconduct may be irrelevant to factor (f) and, 
therefore, inadmissible.18

Fletcher defi ned moral fi tness as follows:

Factor (f) (moral fi tness), like all the other statutory factors, relates 
to a person’s fi tness as a parent. To evaluate parental fi tness, the 
courts must look to the parent-child relationship and the effect 
that the conduct at issue will have on that relationship. Thus, the 
question under factor (f) is not “who is the morally superior adult”; 
the question concerns the party’s relative fi tness to provide for their 
child given the moral disposition of each party as demonstrated 
by individual conduct. We hold that in making that fi nding, 
questionable conduct is relevant to factor (f) only if it is a type of 
conduct that necessarily has a signifi cant infl uence on how one 
will function as a parent.19

The Fletcher Court did not promulgate a standard of moral con-
duct nor did it subscribe to a “what a child doesn’t know won’t 
hurt the child” approach when evaluating custody factors.20 It did 
note that punishing spousal infi delity at the risk of jeopardizing 
a child’s best interests would contravene the overriding purpose 
of the Child Custody Act.21 To be admissible under factor (f), ques-
tionable conduct must “necessarily” have a signifi cant infl uence 
on how one functions as a parent.

Like marital infi delity, postjudgment cohabitation, standing 
alone, is not enough to preclude a parent from obtaining or re-
taining custody of a child.22 When the evidence led a trial court 
to conclude that a mother’s extramarital relationship did have 
an identifi able adverse effect on the parties’ children because her 
affair caused her to be frequently absent from the marital home, 
the Court of Appeals affi rmed the trial court’s fi ndings in favor 
of the father on factor (f).23 Cohabitation outside of marriage is 
not the issue; the issue is the effect, if any, that such cohabitation 
has had or will have on the child.

Although unmarried cohabitation standing alone is insuffi cient 
to warrant denial of custody or parenting time, a mother’s preg-
nancy while unmarried and cohabitating has been considered 
an “aggravating factor.”24 When the evidence that the unmarried 
mother was pregnant and cohabitating was not the sole basis for 
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father’s drinking problem evidenced by two convictions for oper-
ating a motor vehicle while under the infl uence of liquor and lying 
about past alcohol use coupled with verbal abuse and threats 
against the mother in front of the children was factor (f) evidence 
that favored the mother despite her occasionally allowing her boy-
friend and her roommate’s boyfriend to spend the night.35

Disruptive and harassing conduct directed at a spouse may also 
be relevant to a party’s moral fi tness. In Wright v Wright, a father 
who initiated an investigation and criminal prosecution of his 
stepson destroyed his credibility as a caring father.36 Other con-
duct (such as not zealously pursuing custody, closely monitor-
ing his ex-wife’s activities, scrupulously reporting her most minor 
transgressions, instigating a confrontation in the marital home, and 
injecting rancor into the children’s therapy sessions) all supported 
the inference that he was willing to sacrifi ce the children’s stabil-
ity and well-being for a tactical advantage in the divorce, and was 
relevant to his moral fi tness under factor (f).

Whether a party was a good spouse or a morally superior 
adult is not the focus of factor (f). Factor (f) behavior must be 
probative of a party’s ability or disposition to parent. In custody 
and parenting-time proceedings, evidence of questionable con-
duct offered in connection with factor (f) is only relevant when 
it “necessarily has a signifi cant infl uence on how one will func-
tion as a parent.” ■
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