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3.8 Million and Counting
The Complexity and Wordiness of Tax Law
By Marjorie Gell
It will be of little avail to the people that
the laws are made by men of their own
choice if the laws be so voluminous that
they cannot be read, or so incoherent
that they cannot be understood.
— James Madison

L

ast week, I received an e-mail
from the chairperson of the
State Bar’s Libraries, Legal Research, and Legal Publications
Committee on which I serve. The e-mail
was to remind me of an upcoming deadline
for a Michigan Bar Journal article on “any
tax research-related issue that you choose:
1,250 words.”
As I read the message, I had several
thoughts. First, how could I possibly write
an interesting article on such a barnburner
of a topic? Second, how in the world was I
going to meet the short deadline? And finally, what did “1,250 words” mean? No more
than 1,250 words? At least 1,250 words? Exactly 1,250 words?
Afraid to inquire, I was taken back to my
high school days (yes, before the days of
personal computers). And suddenly I was
there, late at night at the kitchen table with
my mother, a former English teacher. As I
scribbled down the words on paper, my
mother typed them on the electric Smith
Corona. The goal: a 750-word essay on The
Grapes of Wrath or Madame Bovary or
The House of Mirth. I don’t remember caring much about the quality or substance of
what I wrote; my main concern was meeting the 750-word requirement. The pressure
was excruciating. As my mother would finish a page, I would count the words. And,
I recall, I usually cut it pretty close.
While we were encouraged back in the
’70s to express ourselves in as many words
as possible, the more modern less-is-more
approach emphasizes a clear, concise writing style. Succinctness. Brevity. Clarity. Which

brings me to the tax research topic of my
choice: the inherent complexity and wordiness of tax law.
If there is a doubt as to the complex nature of tax law, consider that I (and many
tax law professors across the country) teach
an advanced law school course called Federal Tax Research. With the exception of
tax and perhaps patent and insurance law,
law schools do not typically offer research
classes on specific areas of law. While many
schools offer LLMs in taxation, post-JD degrees are not offered in most law disciplines
(for instance, to my knowledge, there is no
such thing as an LLM in torts, contracts, or
civil procedure). When I advise students
who want to enter the field of tax law, I tell
them that in addition to a JD, an LLM in tax
or a CPA designation is recommended. Why
is this so? What makes this necessary? And
what is so special about tax law? To answer
these questions, let’s take a look at a fundamental source of tax law, and one which
most of our state tax laws follow: the Internal Revenue Code (the Code).

It Takes More Than an
Einstein to Understand
the Internal Revenue Code
The Code is hard to understand. It just is.
In fact, tax law in general is hard to understand. Even Albert Einstein admitted: “The
hardest thing in the world to understand is
the income tax.” 1 In her annual report to
Congress in 2010,2 National Taxpayer Advocate Nina Olson identified the complexity of the Code as the number-one problem
facing taxpayers. As she pointed out, the
Code’s sheer complexity and regulations
result in honest taxpayers making frequent
errors that lead to either tax overpayments
or, perhaps worse, tax underpayments that
become subject to IRS enforcement. And so-

phisticated taxpayers—the ones who can
afford to hire tax lawyers and accountants
to find ways to reduce or eliminate taxes—
are often viewed in a cynical light as receiving special tax breaks not available to
everyone else. Such cynicism ultimately compromises tax compliance.3
The cynicism is not hard to detect, particularly in an election year. For instance,
much has been made of GOP candidate Mitt
Romney’s reluctance to publicly release his
tax returns. When his 2010 income tax return was finally disclosed, it became almost
a symbol of how complex our tax system
has become. The implications of releasing
his returns were not lost on Romney, who
warned: “You’ll see my income, how much
taxes I’ve paid, how much I’ve paid to charity. You’ll see how complicated taxes can
be.” 4 So how complicated did we find it?
Romney’s 2010 return was a staggering 547
pages, including 6 IRS schedules, 8 forms,
and 69 income statements.5 Imagine the fun
his accountants and tax lawyers had preparing his returns; the instructions alone for the
2010 Form 1040 (including schedules) were
189 pages. By comparison, in 1913 (the first
year of the income tax), Form 1040 was a
mere three pages long and included one
page of instructions.6 It is no wonder that
taxpayers in this country spend an estimated
6.1 billion hours annually trying to figure
out how to comply with U.S. tax laws.7

One Man’s Loophole is
Another Man’s Public Policy
Does our current federal tax system really need to be so complicated to achieve
goals that include fairness, revenue generation, and economic stimulation? The answer depends on whom you ask. One man’s
loophole, as they say, is another man’s public policy. 8 There is little doubt that the

July 2012

Michigan Bar Journal

Libraries and Legal Research 51
Code has been shaped by politicians representing interested parties who successfully
persuade Congress that a particular provision is in the public interest. And there is
also little doubt that many of these so-called
special interests are not you or I. Tempting
as it is, however, to blame the complexity
solely on special interests that lobby for tax
breaks and benefits, the biggest tax breaks
in the Code are actually the ones that benefit a large segment of taxpayers; the three
largest are the exclusion for employer health
insurance, exclusions for employer contributions to pensions/employee contributions
to 401(k) plans, and the mortgage interest
deduction.9 Olson put it this way: “Narrow
tax breaks certainly exist, but the reality is
that the biggest ‘special interests’ are us—
the vast majority of U.S. taxpayers.”10

Who’s Counting?
The explanation for why tax laws are so
complicated is just that: complicated. Much
of the Code’s complexity, however, can be
attributed to the fact that our tax rules are
so voluminous. And just how voluminous
are they? In the words of James Madison,
“so voluminous that they cannot be read.” 11
Literally. According to Olson, as of two years
ago, the Code consisted of more than 3.8
million words; with tax regulations, the count
jumps to more than 9.4 million words. In
book form as available from tax publisher
CCH, a copy of the current Code and its regulations would take up more than nine feet
of shelf space.12
Let’s put this into perspective. An average reader reads 300 words per minute. At
that rate, it would take almost 212 hours of
uninterrupted reading to finish the Code and
more than 522 hours to read the Code and
regulations. In billable hours, at $200 an
hour, it would cost $42,222 in legal fees to
read the entire Code and $104,444 to read
the Code and regulations. Never mind that
merely reading the Code and regulations
will not likely render a precise understanding of federal tax law. At the very least, caselaw and administrative guidance would be
needed to fill in the gaps. And this doesn’t
take into account the thought required to
digest and analyze the complex provisions
of the Code and regulations. As Madison

warned us about voluminous and complex
laws, there is no possibility that anyone could
read the entire body of federal tax law, let
alone fully interpret it.
Why does the Code have so many words?
After all, when it was enacted in 1913, it
consisted of slightly more than 11,000 words.
Part of the explanation, aside from the fact
that we are a more complex society than
100 years ago, is that when new ways of
avoiding or minimizing taxes are discovered,
more tax provisions are enacted to counteract the effects. As new revenue sources are
sought, more phase-outs and sunset provisions are put into place. And of course,
the additional deductions, exemptions, tax
credits, and ever-changing tax rates generally mean more Code provisions and regulations. According to Olson, there have been
at least 4,428 changes to the Code in the
last 10 years alone.13 I haven’t done the research, but I can bet (and you can, too) that
most of these changes involved the addition, not the elimination, of words. All this
translates into challenges to keep up with
and understand—not just for taxpayers, but
for tax practitioners as well.
I’m no Einstein, but I believe he was
right: there is probably nothing more difficult to understand than tax law.
***
What a relief it is to have finished another article on the fascinating topic of tax
research.14 If you are reading this, you know
that I made the Michigan Bar Journal deadline. Indeed, the topic was a tax research
issue of my choice. And I think I have met,
give or take, the 1,250-word requirement.
But please do me a favor: don’t count. n
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