Michigan Bar Journal

March 2013

36

Leading Questions on Direct
and Cross-Examination
By Jack J. Mazzara

T

he “rules” on leading questions are commonly understood to be (1) a leading question is one that calls for a
yes or no answer, (2) leading questions are improper
on direct examination, but (3) a lawyer has the right
to use leading questions on cross-examination. None of these
statements is completely accurate. In fact, the courts permit a fair
amount of flexibility in the use of leading questions. This article
reviews the proper and improper use of leading questions under
Michigan Rule of Evidence 611(d) and Federal Rule of Evidence
611(c) as reflected in the decisions of the state and federal courts
in Michigan.

What is a Leading Question?
Black’s Law Dictionary defines a leading question as: “A question that suggests the answer to the person being interrogated;
esp., a question that may be answered by a mere ‘yes’ or ‘no.’” 1

Fast Facts
An improper leading question is one that suggests
the specific answer desired by the examiner.
A question is not leading simply because it calls
for a yes or no answer.
FRE 611(c) and MRE 611(d) do not impose a blanket
prohibition on leading questions during direct
examination, and there are numerous contexts in
which the courts allow leading questions on
direct examination. Similarly, there is no absolute
right to use leading questions on cross-examination.
Rather, the mode of questioning on both direct
and cross-examination is left to the sound discretion
of the trial court.
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However, whether a question is an improper leading question is
more nuanced than simply one that calls for a yes or no answer.
A question is not an improper leading question merely because it is suggestive.2 Leading questions are those:
which so suggest the specific tenor of the reply as desired by counsel
that such a reply is likely to be given irrespective of an actual
memory [of the witness] . . . The essential notion, then, of an improper (commonly called a leading) question is that of a question
which suggests the specific answer desired.3
A question that assumes the truth of a controverted fact as part of
a question on another fact is also an improper leading question.4
Leading questions on direct examination present two dangers. The first is that suggestive questions may supply “a false
memory for the witness—that is, to suggest desired answers not
in truth based upon a real recollection.”5 The second is that the
examiner may use a friendly witness to parrot the lawyer’s view
of the evidence.6
The reason for restricting leading questions is that we prefer testimony of the witness over testimony of the lawyer. If the witness
is sympathetic to the lawyer’s cause (as is ordinarily the case when
the witness is called on direct) the risk is that he will be too easily
led to simply affirm the closed-ended statement of the lawyer.7
It is not merely the form of the question that renders it leading. The context in which the question is asked, the words used,
and the tone all go to determine whether it is impermissibly leading. “Any question may be or may not be suggestive. The form is
immaterial.” 8 “The tenor of the desired reply can be suggested in
any number of ways, as, for example, by the form of the question, by emphasis on certain words, by the tone of the questioner
or his or her non-verbal conduct, or by the inclusion of facts still
in controversy.” 9 Thus, a question is not leading simply because
it calls for a yes or no answer.10 To be a leading question, it must
suggest only one answer.11

Trial Courts Have Broad Discretion to
Permit or Deny Use of Leading Questions
MRE 611(d) and FRE 611(c) govern the use of leading questions.
MRE 611(d) Leading Questions.
(1)	L eading questions should not be used on the direct examination of a witness except as may be necessary to develop the
witness’ testimony.
(2)	Ordinarily leading questions should be permitted on crossexamination.
(3)	W hen a party calls a hostile witness, an adverse party or a
witness identified with an adverse party, interrogation may be
by leading questions. It is not necessary to declare the intent
to ask leading questions before the questioning begins or before the questioning moves beyond preliminary inquiries.
FRE 611(c) Leading questions. Leading questions should not
be used on direct examination except as necessary to develop

the witness’s testimony. Ordinarily, the court should allow leading questions:
(1) on cross-examination; and
(2)	when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
The text of the rules differs only in that MRE 611(d)(3) expressly
states that “[i]t is not necessary to declare the intent to ask leading questions before the questioning begins or before the questioning moves beyond preliminary inquiries.”
The trial court has broad discretion to permit or deny the use
of leading questions.12 An appellate court can reverse a trial court’s
decision on this point only when there was a clear abuse of discretion and the error resulted in substantial prejudice.13
The Advisory Committee note to FRE 611(c) observes that the
appellate courts have manifested an “almost total unwillingness”
to reverse a trial court’s decision to allow or deny leading questions. However, appellate courts have found an abuse of discretion in allowing leading questions that served as the vehicle to
introduce otherwise inadmissible evidence purportedly in an attempt to refresh recollection or impeach the witness.14

Leading Questions on Direct Examination
The direction of FRE 611(c) and MRE 611(d)(1) that leading
questions should not be used on direct examination of a witness is only one of guidance, not a prohibition. MRE 611(d)(1)
“is short of a categorical statement that such questions ‘shall not
be used.’”15 The federal courts take the same view of FRE 611.16
Rule 611 reflects the long-established view that use of leading
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questions on direct examination is left to “the sound discretion
of the trial judge, who sees the witness, and can therefore determine, in the interest of truth and justice, whether the circumstances justify leading questions to be propounded to a witness
by the party producing him.”17
There are “numerous and growing” exceptions to the general
rule against leading questions on direct.18 Some are expressly identified in Rule 611: a hostile witness, an adverse party, or a witness
identified with an adverse party.19 Others are judicially recognized
exceptions that flow from the trial court’s authority to allow leading questions “as may be necessary to develop the witness’ testimony” and its overarching control over the mode of interrogating
witnesses under Rule 611(a).

Preliminary, Foundational, or Undisputed Matters
Leading questions are permitted to establish preliminary,
foundational, or undisputed matters.20 This flows from the trial
court’s authority under Rule 611(a) to control the mode of questioning “to avoid needless consumption of time.” Leading questions are also permitted when the testimony is cumulative or
tangential to the central issue 21 or as follow-up questions on redirect examination.22

Child Witnesses, Witnesses of Limited Capacity,
Frightened or Evasive Witnesses
Leading questions are permissible to develop testimony of witnesses because of age, limited capacity, or infirmity.23 “Children
are a classic category of witnesses for whom leading questions

“The reason for restricting
leading questions is that we
prefer testimony of the witness
over testimony of the lawyer.”
may be necessary.”24 In criminal cases, the judge may allow the
prosecutor “a fair amount of leeway in asking questions of young
children called in his case-in-chief.”25 This rule especially applies
when the testimony is of a sexual nature.26
Leading questions are permitted to develop the testimony from
a “frightened” witness27 or a reluctant or evasive witness.28 They
may also be used when it is necessary to develop personally painful testimony.29 Similarly, a trial court may allow leading questions
on direct examination when the witness exhibits difficulty in
understanding questions or has deficient language skills.30 However, a trial court does not abuse its discretion when it refuses
to allow leading questions on direct examination of a hearingimpaired witness whose testimony is “crucial” to the case.31

Refreshing Recollection, Correcting or Clarifying Testimony
Leading questions may be allowed to refresh a witness’s memory about a prior statement or correct or clarify the witness’s testimony.32 However, as discussed above, leading questions cannot be
used to introduce extended unsworn remarks or otherwise inadmissible evidence through the guise of refreshing recollection.

Leading Questions on Cross-Examination
The Advisory Committee note to FRE 611(c) describes the use
of leading questions on cross-examination as “a matter of right.”
However, this right is not absolute and ultimately is subject to the
trial court’s discretion under Rule 611(a).33
The trial court generally should not allow leading questions
on cross-examination when the witness is essentially a witness
for, or identified with, the side of the cross-examining attorney.34
Nevertheless, both the federal and Michigan rules make clear that
leading questions are permitted on cross-examination of a party
or adverse witness called by the opposing party.35
Unlike MRE 611(c), which permits cross-examination “on any
matter relevant to any issue in the case,” cross-examination under
FRE 611(b) generally is limited to the subject matter of the direct
examination. Accordingly, when the cross-examination of a witness extends beyond the scope of the direct examination in federal court (e.g., establishing an affirmative defense), the examination should proceed as if on direct, and consequently, leading
questions generally should not be allowed.36
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Conclusion
FRE 611(c) and MRE 611(d) neither impose a blanket prohibition on leading questions during direct examination nor grant
an absolute right to use leading questions on cross-examination.
Moreover, it is not simply the form of the question but also the
specific tenor of the reply sought and the context in which it is
asked that determine if it is an improper leading question. These
determinations are left to the broad discretion of the trial court
over the mode of questioning. The trial court’s decision to allow
or deny leading questions will rarely warrant reversal, and then
only when the leading questions caused actual prejudice to a
party’s rights, typically when the questions were used to put otherwise inadmissible evidence before the jury. n
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