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December 2013 Amendments  
to Federal Civil Rules

nless Congress intervenes (which 
is not anticipated), amendments 
to the Federal Rules of Civil Pro­
cedure, Federal Rules of Appel­

late Procedure, Federal Rules of Criminal 
Procedure, and Federal Rules of Evidence—
approved by the Supreme Court in April 
2013—will take effect on December 1, 2013.

The most significant of the amendments 
are revisions to Civil Procedure Rule 45 
dealing with subpoena practices, particu­
larly with respect to out-of-state, nonparty 
witnesses. This article summarizes the 2013 
amendments with emphasis on Rule 45.

Amendments to the  
Federal Rules of Civil Procedure

Rule 45
The amendments to Rule 451 arose from 

the Advisory Committee’s desire to elimi­
nate what it called a “three-ring circus” of 
challenges for lawyers seeking to use a sub­
poena in actions featuring parties or wit­
nesses in more than one state. The rings were 
identified as uncertainty regarding which 
court should issue a subpoena, uncertainty 
concerning where and how to accomplish 
service, and which of several alternative 
provisions of Rule 45 governed compliance 
issues. The amendments also clarify the in­
teraction of another form of subpoena triad: 
the trial court, the subpoena-issuing court, 
and the subpoena-enforcement court. The 
amendments contain five main provisions 
addressing the three rings of the circus iden­
tified by the Advisory Committee as well as 
several other issues:

First, revised Rule 45(a)(2) provides that 
subpoenas are issued by the court in which 
the action is pending and not, as has gener­
ally been the case, by the court where com­
pliance is sought. Thus, the trial court will 
always be the issuing court, and it is no 

longer necessary to locate, print, and serve 
different form subpoenas for the district in 
which the witnesses or documents are lo­
cated. The provision allowing an attorney 
licensed to practice in the issuing court to 
issue the subpoena remains in place.

Second, revised Rule 45(b)(2) eliminates 
the current complex service rules by pro­
viding that a subpoena may be served any­
where in the United States. 28 USC 1783 
continues to govern service of a subpoena 
upon a U.S. resident or national outside the 
United States.

Third, under revised Rule 45(d)(3), mo­
tions to quash or enforce a subpoena are 
generally to be brought in the district where 
compliance is required—the enforcement 
court—and not in the district in which the 
action is pending and from which the sub­
poena has been issued. The goal is to make 
it easier for a person who is the target of 
the subpoena to protect his or her rights.

This is consistent with the current ver­
sion, which does not allow for a trial court 
to also be an enforcement court for pur­
poses of out-of-district witnesses or docu­
ments. However, new Rule 45(f) authorizes 
the enforcement court where compliance is 
required to transfer a motion to quash or 
enforce a subpoena back to the trial court 
that issued the subpoena in two limited 
instances: if the person subject to the sub­
poena consents to the transfer, or if the court 
finds “exceptional circumstances.” The term 
“exceptional circumstances” is not defined, 
but the committee note suggests the stan­
dard to allow a transfer will be a rigorous 
one. The note points out that the burden 
of showing such circumstances rests on 
the party proposing transfer, adding that the 
prime concern should be avoiding burdens 
on local nonparties, and therefore, “it should 
not be assumed that the issuing [trial] court 
is in a superior position” to decide motions 

pertaining to subpoenas.2 The committee 
suggests transfer might be appropriate, for 
example, to avoid disrupting the issuing 
court’s management of the underlying liti­
gation, such as where the issuing court has 
already ruled on the matter presented or 
where the same matters are likely to arise 
in several districts. Transfer of such motions 
is not favored, and the committee indicates 
that transfer is appropriate when matters 
favoring decision by the issuing court “out­
weigh the interests of the nonparty served 
with the subpoena in obtaining local reso­
lution of the motion.”3

In an interesting comment, the com­
mittee note observes that a judge consider­
ing a subpoena-related motion in a court 
where compliance is to take place may find 
it “helpful” to “consult” (apparently off the 
record) with the judge in the issuing court 
about the underlying case.

Fourth, the new rule seeks to resolve 
confusion regarding where a person served 
with a subpoena may be compelled to com­
ply with that subpoena. Unlike with the cur­
rent rule, the place where service occurs is 
not determinative.

Revised Rule 45(c)(1) addresses a sub­
poena for attendance at trial, a hearing, or 
a deposition. Such a subpoena may require 
attendance within 100 miles of where the 
witness lives, works, or regularly transacts 
business in person. If the subpoenaed wit­
ness is a party or a party’s officer or is sub­
poenaed for trial and would not incur 
“substantial expense,” the witness may be 
compelled to attend anywhere within the 
state where the witness lives, works, or trans­
acts business in person. Note, however, that 
subpoenas remain unnecessary to compel 
the attendance at deposition of a party or 
an officer, director, or managing agent of a 
party; for those witnesses, a notice of dep­
osition is all that is required.4 For parties or 
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officers, directors, or managing agents of 
parties, the revised rule effectively applies 
only to the trial situation. That provision 
resolves a split among federal courts since 
some courts have held that geographical 
limits did not apply to a trial subpoena to 
a party or an officer, director, or managing 
agent of a party, while other courts applied 
the geographical limitations. Under revised 
Rule 45(c)(1), the party or officer, director, 
or managing agent may only be compelled 
to testify within 100 miles of where, or within 
the state in which, the witness lives, works, 
or regularly transacts business in person.

For subpoenas for other types of discov­
ery, revised Rule 45(c) provides for a place 
of compliance, mandating that production 
of documents, electronically stored infor­
mation, or tangible things may be required 
only within 100 miles of where the person 
lives, works, or regularly transacts business 
in person, without regard to where the doc­
uments are maintained. This change ren­
ders moot the recurring and often-litigated 
question of whether the issuing and en­
forcement court should be where the cus­
todian resides or where the records are 
kept, and it should limit other technology-
based subpoena issues posed by advances 
such as cloud computing. Parties often 
agree to transmit documents or electroni­
cally stored information electronically, and 
nothing in the new rules limits parties’ 
ability to make such an agreement.

Fifth, Rule 45(a)(4) clarifies the issue 
of whether and when “documents-only” 
subpoenas must be served on other par­
ties, an issue that arose after the creation of 
documents-only subpoenas in a 1991 amend­
ment of Rule 45. The committee note ob­
serves that the rule is not being changed, but 
is featured more prominently (since some 
litigants seem to have been ignoring it). The 
rule now specifies that a notice and a copy 
of a subpoena commanding the production 
before trial of documents, electronically 
stored information, or tangible things must 
be served on all other parties before the 
subpoena is served on the person to whom 
it is directed.5 Despite the committee’s re­
ceipt of comments in favor of a change, the 
new rule, like its predecessor, does not ad­
dress the rights of other parties to copies of 
information produced in response to such 

a subpoena, thus leaving it to those parties 
to follow up with the witnesses or the party 
serving the subpoena to obtain copies.

Rule 37

Consistent with the provision in Rule 
45(f) permitting the transfer of a subpoena-
related motion from the court where com­
pliance is sought to the court in which the 
underlying action is pending, Rule 37(b)(1)6 
is revised to provide that the failure of a de­
ponent to comply with an order to be sworn 
or to answer a question may be treated as 
contempt of either the court where com­
pliance is to occur or the court in which 
the action is pending (but presumably not 
both courts).

Other Amendments

Rules of Appellate Procedure
Amendments to Rules 13, 14, and 24 re­

late to appeals from the United States Tax 
Court.7 Rules 13 and 14 are revised to recog­
nize that appeals to the Tax Court may be 
by right under Rules 3 and 4 or by permis­
sion under Rule 5. Rule 24(b) is amended to 
provide for appeals to the Tax Court on an 
in forma pauperis basis.

Appellate Rules 28 and 28.1 contain 
amendments to the list of required provi­
sions in appellate briefs.8 Currently, Rules 
28(a)(6) and (7) require an appellant’s brief 
to contain both “a statement of the case” 
and “a statement of facts.” Revised Rule 
28(a)(6) consolidates those requirements 
into a single requirement of a “concise state­
ment of the case,” to include relevant facts, 
the procedural history of the case, and an 
identification of the rulings presented for 
review. Conforming revisions appear in Rule 
28(b) for an appellee’s brief and Rule 28.1(c) 
for cross-appeals. 

Rules of Criminal Procedure

An amendment to Rule 119 will require 
that, in accepting a plea agreement by a de­
fendant who is not a citizen, a court must 
advise the defendant that the conviction 
may result in the defendant’s removal from 
the United States, the denial of citizenship, 
and the denial of admission to the United 
States in the future.

Rules of Evidence

An amendment to Evidence Rule 803(10),10 
one of the hearsay exceptions, cures a con­
stitutional confrontation problem identified 
by the Supreme Court in Melendez-Diaz v 
Massachusetts.11 Under the revision, if the 
prosecutor in a criminal case proposes to 
file a certification under Rule 90212 that a 
particular public record does not exist, he or 
she must file notice at least 14 days before 
trial. The certification may then be admit­
ted if the defendant does not object in writ­
ing within seven days after receiving the 
notice. The new rule has no application in 
civil litigation. n
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