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Message from the Chair

Our summer seminar held on June 23, 2016 in
Rochester, Michigan was a success. Over 60 persons
were in attendance, and most rated the content of the
presenters and food served at the Mama Mia Tuscan
Grille restaurant as “excellent.” Special thanks go
to the co-chairs of the Summer Seminar, Kathleen
Newell and James Loree, together with committee
members Vincent Romano, Ruthmarie Shea, and

Charlotte Shoup.

The summer is passing quickly and soon it will be Richard J. Ruhala, Chair
time again for our annual council and section meeting.
New ofhicers and council members will be elected to serve during the coming year,
September 2016-September 2017. All members of the Master Lawyers Section are
welcome to attend this meeting to be held on Friday, September 23, 2016 in the
DeVos Convention Center in Grand Rapids.

The annual business meeting is scheduled to begin at 9:30 a.m on September 23,
followed by the section program at 10:30 a.m., featuring noted Michigan trial
attorney Tom R. Pabst, who will discuss the topic of “Forced Arbitration.” His
topic will explain how trials are being eliminated to resolve disputes in most com-
mercial transactions.

The State Bar will present its 50-year “Golden Celebration” membership
awards at the luncheon scheduled to begin at 12:00 noon on September 23. You
are urged to sign up now to attend the luncheon as it is a highlight of our annual
meeting.

As this Mentor message will be my final one while serving as the chair of the
section, I wish to thank the council for giving me the opportunity this past year to
serve the membership of the Master Lawyers Section.

—Richard (Dick) Rubala, Section Chair
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Notes from the Editor

Summer is in full bloom in Michigan, and so is

our summer issue of the Mentor.

Thanks to our talented members we have some
enjoyable and diverse articles. Constitution Day ac-
tivities and volunteer opportunities are described by
Dick Fellrath, while Judge David Jordan writes of dis-
trict court veterans courts and the need for lawyers/

volunteers to assist our veterans who find themselves

in need of help. If you're uncertain about the type of
bar membership to maintain after retirement, Fred Roberta M. Gubbins, Editor

Gade’s article has some answers for you.

James Johnson continues his discussion of student-athletes’ right to publicity
(Michigan’s Untold Story, Part II); Scott Bassett advises using Google’s Chrome-
book laptop because of its imperviousness to viruses, and Judge Giovan describes
a will contest case that shows hard cases make bad law. Finally, Sheila McCoy

writes of modern-day slavery—sex trafficking.

The committee and I hope you enjoy this month’s issue, and we look forward

to seeing your article on our roster.

—Roberta



mailto:rmgubbins%40yahoo.com%0D?subject=

The Mentor

Summer 2016

Constitution Day

By Dick Fellrath

On September 16, 2016 we celebrate Constitution
Day, the day we commemorate the rules which have
governed our nation since 1781. It is one of our lesser
known federal holidays but one of great importance to
us in the legal field. I need not repeat the stories of the
creation of this great document which are too numerous
to count.

The focus of the Bar’s annual celebration is how this
document works and its effect on our lives today. Each
year attorneys throughout the state meet with grade
school students (usually the sixth grade) to guide them
in through a debate over the various sections of the
Constitution and how they have been resolved, usually
in the Supreme Court.

One of the most popular scenarios is the case of
the incarceration of Japanese Americans at the begin-
ning of World War II. This presentation deals with the
presumed conflict between the right of the president
as commander of the armed forces to make war and
the right of the individual to due process before incar-
ceration. It is not the first case of suspension of habeas
corpus; Lincoln used it during the Civil War quite liber-
ally. In any event, the students are divided into several
groups which are instructed to defend the positions of
the Japanese aliens and citizens and the U.S. govern-
ment as well as other groups which had positions in the
matter. | have found the students take their positions
seriously and present good arguments.

I am asking members of the Bar and especially mas-
ter lawyers to participate in this annual exercise which
gives students a “hands on” understanding of how our
most important document affects them. There is plenty
of room to insert additional facts, if you know of them.

The materials for these presentations are on the
state bar website. If you would like to participate in
this educational exercise please contact me at ‘/aw-
fell@wowway.com. If you already have a school you

would like to direct, you just need to
download and make arrangements to
make your presentation. If you need a
school, contact me and I will attempt
to find you a nearby school where
you can present.

About the Author

Richard F Fellrath was born in
Dearborn, Michigan on November 30, 1940. He was ad-
mitted to the State Bar of Michigan and the United States
Court of Military Appeals in 1967, the U.S. Supreme Court
in 1970, and the U.S. Claims Court in 1987. Before be-
ginning solo practice in October of 1996, Richard Fellrath
was employed by Fitzgerald & Dakmak, PC. from 1991—
1996 and with Miller, Canfield, Paddock and Stone from
1985-1991. My. Fellrath was a partner with the firm Mil-
met, Vecchio, Ward & Carnago, PC. from 1971-1985 and
was an officer in the Army Judge Advocate General’s (JAG)
Corps 1967-1971 Mpr. Fellrath’s educational background
includes undergraduate study at the University of Notre
Dame (BA, 1963) and study in law at the University of
Detroit (JD, 1966). He is the author of “Canadian/United
States Bankruptcy—Questions of Jurisdiction,” 90 Comm
L] 44 (Feb 1985), and “What if the Land Is Polluted,”
Mich Bus L.J. Vol. XV #4 p. 34 (Jan 1985) and was chair-
man of the Bankruptcy Section of the Detroit Chapter of
the Federal Bar Association during the years 1985 to 1987.
My. Fellrath specializes in bankruptcy and reorganization.
He also does work in the government contracts and environ-
mental areas of law.

Dick Fellrath

Richard F Fellrath
Attorney at Law
4056 Middlebury Dr.
Troy, Mi 48085

Tel: (248) 519-5064
Fax: (248) 519-5065
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Veterans Treatment Courts Across Michigan

Need Your Expertise

By Hon. David Jordan, Retired

It is encouraging to know that so many lawyers age
60 and over are looking for pro bono work to keep their
skills while winding down and retiring from the law. I
believe legal representation to justice-involved military
veterans whose cases are being heard in one of Michi-
gan’s veteran treatment courts offers an excellent oppor-
tunity for such service.

Their mission is to hold veterans
appropriately accountable for their
offense while getting them treatment for
the causes of their problems.

Veterans treatment courts sprang from a Buffalo,
New York experiment in 2008. Their mission is to
hold veterans appropriately accountable for their of-
fense while getting them treatment for the causes of
their problems. This requires a structured probationary
term often lasting 18 months to 2 years. Many veterans
are self-medicating with alcohol and other substances
to deal with underlying issues such as traumatic brain
injury and/or post- traumatic stress disorder. A treat-
ment team including judges, prosecutors, defense at-
torneys, probation officers, the VA and other treatment
professionals, and other community resource providers
work in a collaborative, non-adversarial way to support
justice-involved veterans and get them the help they
have earned and so richly deserve. A special feature of
a veterans treatment court is the pairing of each vet-
eran with a veteran mentor, who serves as a supporter,
motivator and friend. The sacred bond veterans share
is of immeasurable help in fulfilling the promise of the
veterans treatment court. The goal of veterans treatment
courts is to leave no veteran behind.

While veterans are dealing with
their criminal case(s), it is common
that other legal issues arise which can-
not be handled by the veterans court
defense attorney. By way of example,
these include domestic relations cases

involving divorce, child custody, and
child support; housing issues involv- \ 4%
ing evictions and foreclosure; driver ~ Hon. David Jordan
license issues involving anything you

can think of; and employment issues involving hir-
ing, discipline and firing. As experienced practitioners,
you know troubles often come in bundles, not neatly
separated law school problems. Finances are, more
often than not, a barrier for veterans in trouble to pay

for legal representation.

An updated list of Michigan’s veterans treatment
courts is available online, at courts.mi.gov/ vetcourt.
On this page a current listing of the courts is found
in the lower right corner. It is updated twice a year.
My experience is that calling the court and asking for
the veterans court coordinator will quickly put you
in touch with the person you want to talk with. It is
further my expectation that these courts will be happy
to have available, experienced practitioners to offer pro
bono legal services. I urge you to consider reaching out
to help veterans who have stood up for us. It’s the least
we can do.

About the Author

Judge David Jordan, retired, formally served in the
54B District Court in East Lansing. He is a Michigan
State University graduate and holds a law degree from the
University of Southern California. He is an adjunct profes-
sor at WSU Cooley Law School. He is the former judge
of the Ingham County Veterans Treatment Court, which
began in March, 2010.
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When I Retire Should I Change My Bar Membership

Status to Inactive or Emeritus—or Just Stay Active??

By Alfred Gade

In 2004 the Michigan Supreme Court approved a
State Bar request for a new emeritus status for senior
lawyers who are over age 70 or hold Bar membership for
at least 30 years. Emeritus status is a personal election
by the Bar member, and no one is required to elect it.
Attorneys who elect emeritus status (although exempt
from the payment of Bar dues) may no longer practice
law in Michigan.

In July 2005, the State Bar took the formal posi-
tion that the receipt of referral fees was a right limited
to lawyers who are licensed to practice law. Thus the
receipt of such fees may violate the prohibition of
emeritus lawyers practicing law. While the Master Law-
yers Section (then known as Senior Lawyers Section)
protested this interpretation, as it did not believe an
emeritus member was engaged in the practice of law if
he did nothing further than refer the matter, this is still
an open question.

What other status can I choose at retirement?

Check the State Bar website under Dues FAQ
(http://www.michbar.org/generalinfo/dues) for a full
definition of the Bar membership options available: Ac-
tive Membership, Inactive Membership, Emeritus Mem-
bership and Resignation.

For our part, the Master Lawyers Section Council
advised in 2005 and continues to advise today that
senior lawyers need to think about this before choos-
ing emeritus status or inactive status. Should you chose
inactive status you will not be eligible to practice law in
Michigan and if you have less than 50 years of mem-
bership you will have to continue to pay dues, but you
may return to active status and the practice of law if you
file a petition, within #hree years of going Inactive, with
the Bar demonstrating that no disciplinary action has
been taken or is currently pending in any jurisdiction.
Once you choose emeritus status you are likely never to
practice law again, unless you pass the bar exam and

go through the character and fitness
process.

Conclusion
The Master Lawyers Section
Council recommends you stay an ac-
tive status member, or choose Inac-
tive Status for at least the first three

. Alfred Gade
years of your retirement and then go

to emeritus status (if you wish) with

continued State Bar membership benefits (except no
practice of law) and continued dues free Master Lawyers
Section membership.

About the Author
Alfred Gade is a retired corporate lawyer who did
product liability and complex litigation work for 10 years
at Chrysler Corporation and 26 years at Ford Motor Com-
pany. He has been a member of the Master Lawyers Section
Council since its inception and presently is of counsel with
the Detroit firm of Cothorn & Mackley PC, where he does

mediation work.
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Michigan’s Untold Story—DPart I1

By James A. Johnson © 2016

Dedicated to Sidney B. Williams, Jr., registered patent attorney & of counsel to Flynn, Thiel, Boutell &
Tanis, P.C., who was a genuine student-athlete (chemical engineering & quarterback—U. of Wisconsin),
NFL/CFL, American Intellectual Property Law Association Board of Directors, ABA Section of Intellectual
Property Law Financial Officer, 1987-88 president of the National Investors Hall of Fame, Sidney B.
Williams, Jr. Scholarship Program and many other accomplishments.

Sidney B. Williams, Jr. is the first African-American
quarterback in the Big Ten Conference. He played for
the University of Wisconsin at Madison in 1956-58.
Sidney led Wisconsin to a 7-1-1 record in 1958 losing
only to Rose Bowl Champion Iowa. A genuine student-
athlete, Sidney majored in chemical engineering and
later earned a juris doctor degree at George Washington
University in D.C. His legal career includes serving as a
patent examiner in the U.S. Patent & Trademark Office
and later executive director of trademarks and domestic

patents for Upjohn Company.

Today Sidney B. Williams, Jr. is of counsel to Flynn,
Thiel, Boutell & Tanis whose principal office is located
in Kalamazoo, Michigan. The firm provides a variety of
services including patents, trademarks, copyright and
other related intellectual property matters.

In 1994 Sidney B. Williams received the University
of Wisconsin’s Distinguished Alumnus Award. He is
married to Carolyn H. Williams, a retired and distin-
guished judge of the 9* Circuit Probate Court, Kalama-
zoo County.

Right of Publicity

For years there has been a groundswell of talk that
college athletes should be paid and share in the revenue
generated by their schools and conferences. The exclu-
sion of student-athletes’ rights of publicity has been liti-
gated. Former UCLA basketball star Ed O’Bannon, the
principal plaintiff in O'Bannon v. NCAA, filed a lawsuit
in 2009 against the NCAA and the Collegiate Licensing
Company for their failure to compensate him during
and after his collegiate athletic career for the use of his

name, image and likeness. Subsequently, O’Bannon
was consolidated with a lawsuit brought by former
University of Nebraska quarterback Sam Keller to form
In re NCAA Student-Athlete Name and Likeness Litiga-
tion. The plaintiffs disputed that the required signing of
Form 08-3a by each student athlete gives the NCAA a
right of publicity for commercial purposes. On August
8, 2014, Chief Judge Claudia Wilken of the Northern
District of California ruled in favor of the plaintiffs in
O’Bannon, holding that the NCAA rules violate anti-
trust laws. Judge Wilken rejected the plaintiff’s proposal
to receive money for endorsements to protect student
athletes from commercial exploitation.

In October 2015 a three-judge panel for the Ninth
Circuit Court of Appeals in O’Bannon rejected Dis-
trict Judge Claudia Wilken’s ruling that colleges in the
NCAA should be permitted to pay student-athletes
$5,000 per year for the use of their names and likeness-
es. The court said that this figure is arbitrary and any
payments to athletes threaten the NCAA’s amateurism
model. However, the court did affirm that the NCAA
had violated antitrust rules by restricting players’ ability
to trade on their images and likenesses.

As of August 1, 2015 the NCAA has permitted
member schools to provide up to full cost of attending
college for the student-athlete above the athletic scholar-
ship. However, lawyers for the plaintiffs have requested
that an 11-member panel of the Ninth Circuit review
the three-judge panel’s ruling that college players are not
entitled to deferred compensation of as much as $5,000
per year. The question of student-athletes’ right of
publicity and the sharing of revenue generated from

<| 6 |»



The Mentor

Summer 2016

athletic competition has not been completely resolved.
In order to address the student-athlete publicity rights,
a brief discussion of the law of the right of publicity is
necessary.

Distinction of Rights
The right of publicity is a protectable property inter-
est in one’s name, identity or persona. Every person,
celebrity or non-celebrity, has a right of publicity that is
the right to own, protect and commercially exploit one’s
identity. The genesis of the legal right of publicity is
rooted in and intertwined with the right of privacy .

The right of privacy protects against intrusions upon
one’s seclusion or solitude to obtain private facts for
public disclosure that would be highly offensive, false
or embarrassing to a reasonable person. In short, this is
a right to be left alone. However, privacy and public-
ity rights become entwined when an appropriation of
another’s name or likeness for one’s own benefit occurs
without permission. Notwithstanding, the right of
privacy is distinguishable because it is a personal right,
non-assignable and terminates at death.

Proprietary Interest
An individual has the right to control, direct and
commercially use his or her name, voice, signature,
likeness or photograph. Publicity rights may include
the right to assign, transfer, license, devise and to
enforce the same against third parties. Today, 19 states

have publicity statutes which differ widely and at least

25 more, by common law. Thirteen states do not
recognize the right of publicity. It is the commercial
value, together with the commercial exploitation with-
out prior consent, that triggers a cause of action. The
unauthorized use, in a commercial context, engenders
money damages or equitable relief by way of an in-
junction or both.

Conclusion

Fame is valued. The right of publicity protects the
athlete’s proprietary interest in the commercial value of
his or her identity from exploitation by others. Adver-
tising is the quintessential commercial speech and a
violation of the right of publicity is a tort that quintes-
sentially consists of advertising. The crux of the right
of publicity is the commercial value of human identity.
In order to lawfully and properly exploit this legitimate
proprietary interest, it is just like a game—one must
know the rules. Although some progress has been made
in the student-athletes’ publicity rights, many questions
remain. In other words, stay tuned.

About the Author

James A. Jobnson of James A. Johnson, Esq. in South-
freld, Michigan concentrates on sports and entertainment
law and related intellectual property litigation. Mr. John-
son also handles serious personal injury, insurance coverage
cases, and federal crimes. He is an active member of the
Michigan, Massachusetts, lexas and Federal Court bars.
He can be reached at www. JamesAJohnsonEsq.com
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Want a Secure and Affordable Laptop?

Skip Windows and Mac

By Scott Bassett

Lawyers (and everyone else, for that matter) should
be concerned about the security of their mobile devices.
The most secure laptop-style device is not a MacBook
or a Windows 10 PC. It is a Google Chromebook. It is
impervious to viruses and other malware. And if it ever
seems sluggish or malfunctions, just do a “powerwash”
to get a fully refreshed operating system complete with
a restoration of all of your cloud-based settings, prefer-
ences, and data.

But you've read that Chromebooks have limitations,
right? Unless connected to the Internet, they are useless.
That was never entirely true, and is far from true today.
Starting this fall, it will be “pants on fire” false.

Most lawyers depend upon Microsoft Word and the
other Microsoft Office applications to be productive in
our law practices. Until now, if you had a Chromebook
and an Internet connection, you could use Word On-
line. But you couldn’t use it if you were offline. You had

to use Google Docs, which is good, but still not exactly
Word.

Google announced in May that, starting this sum-
mer and expanding this fall, over a million Android
apps available for phones and tablets will also be able to

run on a Chromebook, whether online or offline.

Lawyers using iPads know how
good Microsoft Word is on that
platform. Word is similarly good on
Android phones and tablets, and
actually includes a few more features

on Android than on iOS. However,
despite its efforts to become a content

creation rather than consumption
device with the addition of keyboard
portfolios and improved styli, the

Scott Bassett

iPad remains hampered by its “tablet-first” form factor.
Needing to resort to an add-on keyboard is not ideal for
creating or editing Word documents. The same concern
applies to most Android tablets (although the Pixel C
with its strong magnetic keyboard comes close to bridg-

ing the tablet/laptop gap).

A Chromebook is a laptop, first and foremost. Sev-
eral newer Chromebooks are “convertible” laptops with
360 degree hinges. The keyboard can fold back behind
the screen for tablet-style use. A Chromebook is ide-
ally suited to take advantage of the features in Word for
Android and the other MS Office applications such as
Excel for Android and PowerPoint for Android.

Initially, the apps in the Google Play Store are only
available on three Chromebook models. Only one
of those models is expensive, the Chromebook Pixel.
Starting this summer, owners of these three models, if
they set their Chromebooks to the Developer channel,
are able to download and install Android apps from
Google’s Play Store. That capability will spread to most
other recent model Chromebooks this fall.

The other two Chromebooks that received Android
app capabilities this summer are the Asus Chromebook
Flip (street price $269), which I have, and the Acer R11
(street price $254). Both are inexpensive despite being
convertible models with touch screens. Each costs about
half of what a low-end iPad costs, but promises much

<| 8 |»
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greater productivity because of the keyboard-centric lap-
top form factor. And Chromebooks are at least as secure
as iPads, if not more so.

The list of Chromebooks that will run Android apps
starting this fall includes some ultra-affordable models
such as the Hisense C11 that has recently been on sale
(refurbished) on Woot for just $89.99. Here is a sum-
mary of the arguments for choosing a Chromebook over
a MacBook or Windows laptop.

Chromebooks are the most secure laptops
a lawyer can carry

Lawyers have special obligations concerning con-
fidentiality of client data. We also have law firm and
personal data on our laptops that needs to be protected.
It is possible to lock down a Windows 10 laptop (more
so than prior Windows versions) or a MacBook to make
it relatively secure. But even with your best efforts (and
those of your IT people if you work in a firm large
enough to have IT people), it will not be as secure as a
Chromebook. This is particularly true if you do as you
should and enable two-factor authentication on your
Google account as well as the accounts for other ser-
vices your use on your laptop, such as OneDrive (your
Microsoft account) and Dropbox. You should do this
on all of your online accounts, no matter what platform
you use.

You can and should also use a paid virtual private
network (VPN) service when connecting to the Internet
via Wi-Fi any time you are away from your office or
home network (or maybe even when you are at your of-
fice or home). There are many affordable choices.

Chromebooks are effectively immune from viruses
and other sorts of malware. However, you still have to
worry about socially engineered phishing attacks to con-
vince you to voluntarily give up information to a hacker
masquerading as a legitimate site or service.

Chromebooks are Inexpensive

My Asus Chromebook Flip now costs $266 on Am-
azon for the 4 GB model. (Tip: Only buy a Chrome-
book with 4 GB of RAM—especially now that they will
be running Android apps in addition to the Chrome
operating system. A basic 2 GB model may deliver slug-
gish performance). If the 10.1-inch screen on the Flip is
a bit cramped, there are many choices in the 11.6, 13.3,

and 14-inch screen sizes. (Another tip: Buy only a touch
screen model if you plan to run Android apps—An-
droid apps are designed for touch input).

Nearly all Chromebooks, except the high-end
Google Pixel, are well under $500 and have zippy
performance compared with low-end Windows laptops
because the lightweight Chrome operating system, even
when running Android apps, requires little process-
ing power. Ask anyone who has used a $200 Windows
laptop and a $200 Chromebook which provides a better
user experience. The Chromebook will win every time.

Microsoft Office for Android Works Great
on a Chromebook

Microsoft has undergone an amazing transforma-
tion the last few years. Its new role as a software and
services company focusing on the cloud led it to make
its prized Office applications available on both iOS and
Android. While these are not the full-featured versions
you run on your Windows or Mac computer, they do
nearly everything you need to do with legal documents
nearly all of the time. Word, PowerPoint, and Excel are
all available for Android. I have all three running on my
Chromebook Flip, and they work very well. I am even
running the Outlook Android app, which isn’t really
a replica of the desktop version of Outlook, but is a
superb email client in its own right that integrates with
Word, Excel and PowerPoint. It also handles contacts
and calendaring.

If you do as I do and use OneDirive as the place
where your law practice documents live, everything is
available to you from within your Office for Android
apps so long as you are online. You can also download
files and folders to the (rather limited) storage space
on the Chromebook’s internal drive. That storage can
be expanded with a micro-SD or SD card (depending
on which Chromebook model you have), but as of yet,
there is no way to access add-in storage directly from
Android apps running on a Chromebook. I hope that
will change sometime soon.

Conclusion
To paraphrase VP Biden, Android apps on Chrome-
books is a “big ******* deal.” It is a big deal generally
in the tech world, but it is a particularly big deal for
lawyers given our need for a laptop that is as secure as
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http://www.howtogeek.com/133680/htg-explains-what-is-a-vpn/
http://www.pcmag.com/article2/0,2817,2403388,00.asp
http://www.howtogeek.com/164788/how-a-chromebook-is-locked-down-to-protect-you/
http://www.howtogeek.com/164788/how-a-chromebook-is-locked-down-to-protect-you/
https://www.amazon.com/Chromebook-10-1-Inch-Convertible-Touchscreen-Rockchip/dp/B00ZS4HK0Q/ref=sr_1_1?ie=UTF8&qid=1466952297&sr=8-1&keywords=asus+flip+4gb
https://www.amazon.com/Chromebook-10-1-Inch-Convertible-Touchscreen-Rockchip/dp/B00ZS4HK0Q/ref=sr_1_1?ie=UTF8&qid=1466952297&sr=8-1&keywords=asus+flip+4gb
https://store.google.com/category/chromebooks
https://pixel.google.com/
https://products.office.com/en-us/mobile/office-android-tablet
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possible. The fact that it will save money and ease mo-
bile device management (another Chrome OS strength)
is an added bonus.

Not everyone will want the Asus Chromebook Flip,
the second generation Chromebook Pixel, or the Acer
R11, the first three Chromebooks to run Android apps.
And not everyone will want to put his Chromebook on
the sometimes-unstable Developer Channel this sum-
mer just to get Android apps a few months ahead of the
crowd. But all of that will change this fall. The ability to
run Android apps will, over the next weeks and months,
migrate first to the more stable Chrome OS Beta Chan-
nel and ultimately to the regular Stable Channel that
nearly everyone uses on his Chromebook.

And the already long list of Chromebooks that will
run Android apps this fall will grow. Expect manufac-
turers to release many new models designed to take
advantage of Android apps with larger touch screens, 4
GB or more of RAM, and perhaps even faster proces-
sors. We can also expect to see more premium looking
and feeling models that lawyers will enjoy carrying as
much as they currently like their ThinkPads, Surface
Books, and MacBook Airs.

About the Author
Scott Bassett operates a virtual Michigan appellate
practice focusing on family law cases. He is a 1978 gradu-
ate of Wayne State University and earned his D from the
University of Michigan Law School in 1981.

Summer Seminar

The Master Lawyers Section held its summer

seminar on June 23. Over 60 members came together at

the Mamma Mia Tuscan Grille in Rochester, Michigan.
Labeled a special seminar about the aging process, the
following topics and speakers were featured:

* New Assessment of Financial Decision-Making, by
Dr. Peter A. Lichtenberg, PhD. ABPP who spoke
on the issue of cognitive impairment. There is a new
method of assessing decision-making capacity, he
explained, that must be considered when working
with the elderly.

* Informed Health Care Decision Making: Know Be-
fore You Go, by Ruthmarie Shea, JD, MA, RN, who
discussed the pros and cons of the available health
care directives.

* Anxiety in Late Life: A Silent Struggle, by Tish Vin-
cent, MSW;, JD, who reviewed the causes of regrets and
anxiety that occur later in life. She explained the healthy
methods of coping with anxiety when it occurs.

Our next meeting will be held on September 23 at the
State Bar Annual Meeting in Grand Rapids, Michigan,
where the topic of “Forced Arbitration” will be discussed.

Photos:
1—Mamma Mia Tuscan Grille, Rochester, Michigan, seminar
location

2—Left to Right: Richard “Dick” Ruhala, section chair, greets
speaker Dr. Peter Lichtenberg

3—Left to Right: Charlotte Shoup, seminar greeter; Kathleen
Newell and Jim Loree, co-chairs of seminar

4—TLeft to Right: speakers Dr. Peter A. Lichtenberg, Tish Vincent,
and Ruthmarie Shea
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Hard Cases Make Bad Law

By William J. Giovan, Retired Circuit Judge

In a will contest that claimed that the testator was
incompetent, the beneficiary was prohibited from of-
fering in evidence several letters found in the decedent’s
papers, for the benign but relevant purpose of showing
that the letter writers wrote in language that would be
addressed to anyone of ordinary intelligence. On appeal
by the beneficiary after a verdict against the will, why
would learned English judges uphold the exclusion of
the letters on the basis that they were hearsay for con-
taining the “implied opinion” of the letter writers that
the testator was competent?

That was the result in the famous early nineteenth-
century English case of Wright v Doe d Tatham that
spawned a discussion among legal scholars about whether
nonassertive conduct could be classified as hearsay for
containing the “implied assertion” of the actor or speaker.
While that notion of hearsay was adopted in a small
number of cases, it has been overwhelmingly rejected
elsewhere for being contrary to the standard definition
of hearsay, which says there is no hearsay without an as-
sertion, nor without an assertion being offered to prove
the same thing asserted by the out-of-court declarant or
actor. In this instance letter-writers had made no asser-
tion about the competence of their recipient, nor had
they intended to say anything about it.

On appeal by the beneficiary after a
verdict against the will, why would
learned English judges uphold the
exclusion of the letters on the basis that
they were hearsay for containing the
“implied opinion” of the letter writers
that the testator was competent?

The claim of an “implied assertion” as hearsay was
raised in People v. Jones (on rehearing) 228 Mich App
191 (1998), wherein I was assigned to write while a
visiting judge on the Court of Appeals. Seeing the op-
portunity to put to an end to the notion of “implied

assertion” as hearsay, I discussed the
Wright case in some detail, intending
to demonstrate that, besides being
contrary to the overwhelming weight
of authority, the “implied assertion”
ruling was faulty in the very case that
originated the notion. Nevertheless,
still lurking in the background was the
question of why the judges who wrote

William J. Giovan

for the exclusion of the letters would
do so on such a questionable basis.

The contestants to the will were its designated
beneficiary, John Marsden’s servant, George Wright, and
his cousin heir-at-law, “Admiral” Tatham, as the judges
referred to him. Could it be, I thought to myself, that
the judges were not about to deprive a member of their
own class of a favorable verdict that on retrial might go
in favor of a commoner, even if he should be a faithful,
longtime servant of his master? It wasn’t a charitable
speculation about the English judiciary, but what other
explanation could there be?

Years after the publication of People v. Jones, I had
a conversation about the Wright case with University
of Michigan Law School Professor Richard Friedman,
a distinguished professor and author of evidence. (My
first acquaintance with the Wright case occurred in a law
school class taught by THE evidence professor, John
Reed). After a few minutes, Professor Friedman asked,
“Did you know that there’s a book about the Marsden
will and the court case?”

Astounded, I immediately purchased and read the
book John Marsdens Will, by Emmeline Garnett, Ham-
bledon Press, 1998; published, coincidentally, the same
year as People v. Jones.

What appeared in the book was quite different from
my musing about a kindly old servant whose rightful
bequest was wrenched away from him. As it turns out,
George Wright was a young enterprising servant who
moved into the Hornsby Castle with John Marsden, the
somewhat addled heir of the large estate, and Marsden’s
aunt, who lived there as Marsden’s support and pro-
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tectress. The handsome young Wright inveigled him-
self into a conjugal relationship with the aunt, and he
became the virtual master of the estate.

When the aunt died, George Wright was free to take
complete control, and he did, treating John Marsden as
a subordinate, and not always politely at that. Wright
married and raised a family off the estate’s earnings.
Eventually John Marsden’s will was executed. It be-
queathed almost everything to George Wright.

When John Marsden died, to the surprise of no one,
the will was challenged by Sanford Tatham, Marsden’s
cousin and heir at law. The litigation became famous in
all of England during its tortuous path through all levels

of the court system for many years. The judges were
necessarily aware of the circumstances that cast suspi-
cion on the validity of the will.

And so, in the end, rough justice was accomplished
by the affirmation of the exclusion of the evidence,
when a contrary ruling might have endangered the jury
finding against the will. The only victims were, possibly,
the consciences of those judges who wrote for exclusion
of the letters, and, to be sure, the subsequent path of the
law of evidence.

It’s a prime example of the adage that “Hard cases
make bad law.”

Human Sex Trafhcking—New World Disorder

By Shelia McCoy

Sex trafficking preys upon the most vulnerable
individuals through sexual slavery, bondage, and pros-
titution. This crime is pandemic, exploiting children
and women, and even men. Human commercial sex
trafhicking and “prostitution” have been defined by
Michigan statutes since 1885 by Public Act 209, and
the statutes MCL 750.448 through MCL 750.462
have been made tougher through 2016 legislation. Re-
portedly, Nevada ranks number 1, and Michigan ranks
number 2 in the nation for sex trafficking.! In 2015,
the National Human Trafficking Resource Center
logged in 152 reported cases of sex and labor traffick-
ing in Michigan. The NHTRC is only one of numer-
ous organizations reporting cases, where thousands of
people may have been involved.

Commercial sex trafficking is the sexual use, abuse
and exploitation by force, fraud or coercion of a person
in exchange for money, drugs, goods, or favors. Often
an emotional bond between the perpetrator and victim
creates a condition of slavery, where the victim must
perform either labor or sex to keep in the good graces of
the perpetrator.”

Throughout the majority of America, prostitution
or sex trafficking is not condoned and is illegal. It is fair
to say that the majority of Americans do not approve

of prostitution or sex traflicking, and
believe those acts are immoral and
degrading to the victims.’?

However, in some countries, even
in the U.S., “controlled” prostitution
is allowed. Some believe that prosti-

tutes are simply “consensual sex work-
ers” providing a legitimate service of

Shelia McCoy

sex in exchange for payment and they
feel that it is a safe and normal employment. Rarely is
this true.

Sadly, “consent” does not negate the horrific lifestyle
or the danger and destructive nature of the “employ-
ment” of sex trafficking. More exposure in the media
has brought awareness of the real experience for victims
entrapped by perpetrators. Criminal investigations and
prosecutions are now highly publicized providing more
knowledge about this “hushed up” crime.* Human
rights advocacy groups are focusing on combating the
secrecy of the crime so that victims can be rescued and
restored to living a safe life, breaking the control of sex
trafficking.’

Targeted victims are usually people trapped in pov-
erty, under the age of 18, or older, experiencing physical
and emotional abuse. Some may be homeless and have
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addictions and are led to believe that their perpetrator
will save them by providing a new life.® Victims are ob-
jectified, reduced to slavery for the perpetrator’s selfish
sexual perversions.

Runaway children are often abducted and taken to
an abuser’s “lair,” sometimes lured by the Internet or
social media, believing they will become rich or famous.
They are trafficked with a “john,” or purchaser of sex
acts. Victims may be solicited on the street, at a busi-
ness, or public place after being enticed by a “friendly”
person offering the victim a meal, ride, or place to stay
so as to reduce the victim’s fear of talking to a stranger.

When a victim becomes emotionally or romanti-
cally involved with a perpetrator by dating or marrying
him, once trapped, the victim will be wooed, then the
emotional or physical abuse starts with threats, manipu-
lations, beatings, rape and terrorism.” The victim feels
frightened of being killed, exploited by sexual acts, and
may be indebted to the perpetrator and often will be
sold into prostitution. She is tragically enslaved with the
perpetrator, never to leave, fight back or be free.

One such victim was Theresa Flores of Birmingham,
Michigan. She was drugged, raped and tortured for two

long years. Theresa lived at home, but was forced to
perform “services” in secret to keep her family safe. Vic-
tims are coerced into believing that there is no way out,
and that they are worthless creatures, not able to live a

normal or healthy life.?

Consent to sex trafficking is not a legitimate defense
to the crime since the essence of sex trafficking is that it is
acquired through illegal acts of force, fraud or coercion.’
Yet it is difficult to spot those involved. Victims of traf-
ficking will not always appear as portrayed by media—
“beaten”—and their abusers do not always look evil.

Perpetrators don't often look like Peter Lorre in Fritz
Lang’s movie “M,” skulking about an alley seeking a
victim, breathing heavily with a raspy voice. The usual
perpetrator looks like the common, everyday person,
often attractive and charismatic, wealthy or successful
in business. The usual victim will be attractive, healthy,
successful and often appear “happy-go-lucky.”'*

Working with abuse victims for over 35 years, I have
met the most wonderful victims and perpetrators—
doctors, lawyers, judges, politicians—only to discover
their tragic secret lives. Recently, in Michigan, we have
seen the devastating effects of perpetrators’ hidden lives
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revealed by federal investigators, which resulted in shock
throughout the community that there are so many suc-
cessful people involved in this wicked abuse."

While many victims’ advocacy groups are bringing
this hidden crime into the light and calling people to
account for the cover-up, lack of prosecution and blame
of the victim, we are still obligated to stop this heinous
abuse. Michigan legislation by Senator Judy Emmons,
Senator Rick Jones, Senator Vincent Gregory and many
others on a bipartisan level, presented Senate Bills 584
through 602, strengthening our sex trafficking laws,
making the criminal acts more easily prosecuted. The
Senate also adopted a resolution sponsored by Emmons
to designate Jan. 11, 2014, as “Human Trafhcking

»12

Awareness Day in Michigan.

The job of our courts and society is to protect our
children, women, men, adults and seniors in every way
possible. We must ferret out criminal activity by calling
on our communities and legal authorities to prosecute the
abusive acts of sex trafficking and insist on zero tolerance
for this crime. We must watch for signs of abuse, watch
for the traffickers, and then not allow the cover-up to
continue. If you suspect someone may be involved in this

activity, call NHTRC at 1-888-373-7888.

© Sheila Kathleen McCoy, McCoy Law, PC, Lan-
sing, MI July 20, 2016.

About the Author
Attorney Sheila Kathleen McCoy appears at seminars
to speak on various legal issues, particular domestic
relations and domestic violence. She owns and operates her
own law firm, McCoy Law, PC in the greater Lansing
area while litigating in numerous counties. McCoy is a

d
ghts;

' movements

a Vulnerabiliy

P
terna_tlon

implantatio
.

i
]
E
o
=5
=
3
o

graduate of Detroit College of Law—DMSU and has been a
guest speaker on domestic violence at that college, Western
Michigan University Thomas M. Cooley Law School,
Michigan State University School of Journalism, and
numerous organizations. She has worked closely with the
Michigan Coalition Against Domestic Violence and Sexual
Assault, as well as many “safe houses.”

Endnotes
1 Grace Grogan, The Times Herald, USA Today Network,
Jan. 26, 2016.

2 Michigan — National Sex Trafficking Resource Center,
https://traffickingresourcecenter.org/state/michigan Hotline
2-1-1.

3 hitp:/fwww.fox2detroit.com/news/230640-story March 4,
2015.

4 http:/fwww.senatorjudyemmons.com/human-trafficking/
human-trafficking-fast-facts/

5 2 Polaris Project, Posting the National Human
Trafficking Resource Center Hotline (accessed October
21, 2013).

6 https:/fwww.dhs.gov/blue-campaign/indicators-human-
trafficking “Indicators of Human Trafficking.” dhs.gov
2016

7 MCL 750.456.
https:/fwwuw.traffickfree.com/ Theresa Flores, 2014.
9 MCL 700.462, MCL 750.468.

10 http:/fwww.mlive.com/news/detroit/index.ssfl2013/01/
Jformer_sex_slave_from_birmingh.html By burns@mdlive.
com Sept. 11, 2013. See also https://lwww.traffickfree.com/
Testimonial Theresa Flores.

11 www.freep.com/.../michigan/.../sex-trafficking-
michigan.../8529003 June 2, 2016.

12 hitps:/fwwuw.traffickfree.com/ Theresa Flores, 2014
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DISCOVER THE BESTOEAMERICA
WITH EXCITING VACATIONS BY RAIL

America’s Calgary Stampede,
Beautiful West Canadian Rockies & Glacier

BN

. MAY19-JUNE1,2017 ~ -~ JULY8-17,2017 [
__ FROM $2,985 FROM $2,995
i LT UL SO & (A
Includes roundstrip rail travel departing Includes rail travel on Amtrak (1 night
from Chicago on Amtrak (2 nights on on train), hotel accommodations for 8
train), hotel accommodations for 12 nights, 14 meals, Calgary Stampede
nights, 21 meals and sightseeing. tickets and sightseeing.
HIGHLIGHTS INCLUDE HIGHLIGHTS INCLUDE
Grand Canyon National Park « Las Glacier National Park «
Vegas - Yosemite National Park « Going-to-the-Sun Road - Banff National
Sacramento « San Francisco - Salt Lake Park « Lake Louise « Columbia Icefields -
City Calgary Stampede
\. VAN .

For more information and to register visit http://connect.michbar.org/masterlawyers
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Master Lawyers—America’s Beautiful West Train Trip
VACATIONS

BY RAIL.

RESERVATION & TRAVELER INFORMATION FORM

State Bar of Michigan — Master Lawyers Section
America’s Beautiful West
May 19 - June 1, 2017
Double Occupancy per person / Single Occupancy per person
$2,985/53,895
Please print name exactly as it appears on your government

issued photo identification that you will use while traveling.
(Passport, Government ID or Driver’s License)

Security Information - RAIL
In order to make your vacation as enjoyable as possible, and to assist us in
preparing official documentation, kindly complete information below.

Rail Accommodation Type: Coach (included)

Roomette Bedroom

How would you like your name printed on your name tag?

Payment Information
Deposit Amount: $ 750.00 per person

Total Amount Enclosed: S

Check here and provide phone number if you would like to be

contacted to make deposit payment by credit card.

(Telephone Number)

Once reservation is confirmed, Vacations By Rail will forward a form to
verify authorization was given for credit card deposit payment.

Submit Completed form: Vacations By Rail - SBM2016-ABW
Via email: cathy@vacationsbyrail.com

Via mail: 309 West Washington St, Suite 309 Chicago, IL 60606
Phone: (877) 929-7245

*When securing your reservations, please inquire about rail transportation
departing from Michigan to Chicago.

Traveler 1: Traveler 1: Date of Birth: Month Day Year
Traveler 2: __ Male Female
Street Address:

Traveler 2: Date of Birth: Month Day Year
City: State: Zip:

Male Female

Country:
Tel: Cell: Terms and Conditions

All payments for land and train arrangements (ticketed by Vacations By Rail) will
Email: be refunded, less the applicable cancellation fees as outlined below.
Roommate’s Name: The following per person cancellation charges will be assessed:

Once confirmed: $250 per person plus supplier fees
Accommodation Occupancy: Single Double 90-61 days prior to departure: $700 per person plus supplier fees

60-46 days prior to departure: 50% of package price plus supplier fees

45 — day of departure: 100% non-refundable

100% cancellation fee for no shows or if cancellation is made after travel is
scheduled to begin

No refund for unused portions of the trip

Deposit: $750 per person deposit due at sign-up.
Final Payment: Due by February 17, 2017
TRAVEL INSURANCE is strongly recommended
Check here and include your email address below if you would like
Vacations By Rail to request a travel insurance quotation for you. This will be
sent to you by email upon receipt of your deposit payment.
You are responsible for purchasing your travel insurance. Travel insurance

purchases should be made within 14 days of the date of deposit with Vacations
By Rail.

Email Address
Emergency Contact (Optional)

Name:

Relationship:

Tel: Cell:

Email:
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Master Lawyers—Calgary Stampede, Canadian Rockies & Glaciers

VACATIONS

BY RAIL.

RESERVATION & TRAVELER INFORMATION FORM

State Bar of Michigan — Master Lawyers Section
Calgary Stampede, Canadian Rockies and Glaciers

July 8-17, 2017
Double Occupancy per person / Single Occupancy per person
$2,995/54,327

Please print name exactly as it appears on your government
issued photo identification that you will use while traveling.
(Passport, Government ID or Driver’s License)

Traveler 1:

Traveler 2:

Street Address:

City: State: Zip:

Country:

Tel: Cell:

Email:

Roommate’s Name:

Accommodation Occupancy: Single Double

Rail Accommodation Type: Coach (included)

Roomette Bedroom

How would you like your name printed on your name tag?

Payment Information
Deposit Amount: $ 750.00 per person

Total Amount Enclosed: S

Check here and provide phone number if you would like to be

contacted to make deposit payment by credit card.

(Telephone Number)

Once reservation is confirmed, Vacations By Rail will forward a form to
verify authorization was given for credit card deposit payment.

Submit Completed form: Vacations By Rail - SBM2016-Stampede
Via email: cathy@vacationsbyrail.com

Via mail: 309 West Washington St, Suite 309 Chicago, IL 60606
Phone: (877) 929-7245

*When securing your reservations, please
transportation departing from Michigan to Chicago.

inquire about rail

Security Information - RAIL
In order to make your vacation as enjoyable as possible, and to assist us in
preparing official documentation, kindly complete information below.

Traveler 1: Date of Birth: Month Day Year
Male Female

Passport information:

Traveler 2: Date of Birth: Month Day Year

Male

Female

Passport information:

Terms and Conditions
All payments for land and train arrangements (ticketed by Vacations By Rail) will
be refunded, less the applicable cancellation fees as outlined below.

The following per person cancellation charges will be assessed:

Once confirmed: $250 per person plus supplier fees

90-61 days prior to departure: $700 per person plus supplier fees

60-46 days prior to departure: 50% of package price plus supplier fees

45 - day of departure: 100% non-refundable

100% cancellation fee for no shows or if cancellation is made after travel is
scheduled to begin

No refund for unused portions of the trip

Deposit: $750 per person deposit due at sign-up.
Final Payment: Due by April 8, 2017
TRAVEL INSURANCE is strongly recommended
Check here and include your email address below if you would like
Vacations By Rail to request a travel insurance quotation for you. This will be sent
to you by email upon receipt of your deposit payment.
You are responsible for purchasing your travel insurance. Travel insurance

purchases should be made within 14 days of the date of deposit with Vacations By
Rail.

Email Address
Emergency Contact (Optional)

Name:

Relationship:

Tel: Cell:

Email:
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